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Pursuant to Sections 1084 et seq. and 1060 of the California Code of Civil Procedure, 

Petitioner and Plaintiff State Farm General Insurance Company (“SFG”) hereby petitions this 

Court for relief from the unlawful Final Rulings On Motion To Seal, issued by the Department of 

Insurance Administrative Hearing Bureau (“AHB”) on March 3, 2016 (“March 3, 2016 Order”).  

A true and correct copy of the March 3, 2016 Order is attached hereto as Exhibit A.  The March 

3, 2016 Order was stayed by its own terms until the effective date of the Final Decision on the 

underlying rate case.  The effective date of the Final Decision will be December 13, 2016.  SFG is 

concurrently filing an action seeking judicial review of the Final Decision.  The California 

Department of Insurance’s (“CDI”) opposition to sealing SFG’s trade secret and confidential 

information (some of which SFG was compelled to produce) was based solely on its unlawful, 

unprecedented interpretation of California Insurance Code (“CIC”) § 1861.07.  CDI did not 

contest the trade secret and confidential nature of the documents.  If the March 3, 2016 Order is 

not stayed and annulled, it will irreparably harm SFG by destroying its trade secrets and making 

public some of its most sensitive confidential proprietary business information.  Moreover, if the 

AHB’s ruling is permitted to stand, it ultimately imperils the trade secrets and confidential 

business information of all California insurers subject to prior approval rate hearings under CIC § 

1868.01 et. seq. (“Prior Approval Rate Hearing”).  The CDI’s/AHB’s position, if accepted, 

requires as a cost of participating in a Prior Approval Rate Hearing that the insurer forfeit 

proprietary business information.  In essence, the insurer must forfeit valuable business property.  

SFG alleges as follows:   

NATURE OF THE ACTION 

Administrative Order For Which Review Is Sought 

1. This action seeks immediate judicial review of the unlawful and unprecedented 

March 3, 2016 Order unsealing SFG’s trade secret and confidential proprietary records and 

information, which was issued by Administrative Law Judge John H. Larsen (“ALJ”) of the AHB 

(Exhibit A hereto).  Through the March 3, 2016 Order, the ALJ imposed an unlawful, newly-

adopted position of the CDI to the effect that no confidential, trade secret or other commercially 

sensitive information could ever be placed under seal in a Prior Approval Rate Hearing.  The 
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ALJ’s and CDI’s position directly contravenes the California Supreme Court’s holding in State 

Farm Mutual Automobile Insurance Company v. Garamendi, 32 Cal. 4th 1029 (2004) that insurer 

trade secrets and confidential proprietary information can be kept confidential and sealed in the 

context of a Prior Approval Rate Hearing. 

2. The March 3, 2016 Order unsealing SFG’s protected records (listed in Exhibit B 

hereto) will be effective on December 13, 2016 (the effective date of the Commissioner’s separate 

final decision on SFG’s rate application).  Consequently, if a temporary stay/injunction is not 

issued before that date pending final judicial review of this Petition, SFG’s trade secrets and 

proprietary business information will be irretrievably published before this Court has a chance to 

evaluate and decide the merits of this Petition, undermining the Court’s jurisdiction to review and 

decide this matter.  There is no effective way to un-ring the bell the March 3, 2016 Order will 

sound and no compelling reason to ring that bell at this time. 

3. Without this Court’s immediate intervention, SFG’s highly confidential and trade 

secret information will be unsealed and placed in the public record, which will result in SFG’s 

forfeiture of its trade secrets and publication of its confidential business information into the 

public record, causing SFG irreparable harm.  Any competing insurer or other third party looking 

to gain an advantage over SFG through exploitation of this confidential, proprietary business 

information will have a court-sanctioned vehicle for doing so. 

Nature of Trade Secret and Confidential Proprietary Information At Issue 

4. Attached hereto as Exhibit B is a true and correct chart listing the trade secret and 

confidential exhibits and portions of administrative testimony that were the subject of SFG’s 

motion to seal and the March 3, 2016 Order unsealing records.  As shown in Exhibit B, the 

categories of records are: (a) those deemed confidential by law under the California and Illinois 

Own Risk and Solvency Assessment laws (“ORSA”) (under CIC § 935.8 and Illinois Insurance 

Code § 129.8); and (b) those deemed confidential by law under provisions of the California and 

Illinois Insurance Holding Company System Regulatory Acts (CIC § 1215.8 and Illinois 

Insurance Code § 131.14) as well as other trade secret and confidential business information.  As 

shown in Exhibit B, Exhibits 311, 400, 401, 402, 710, 719 and 720 are enterprise risk 
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management, risk reporting, and stress test result information that is contained in the appendices 

to SFG’s ORSA Report.  Exhibits 329-330, 340, 343, 346-347, and 365-367 contain inter-affiliate 

agreements that contain information that is confidential by law under the California and Illinois 

Insurance Holding Company System Regulatory Act statutes cited above. 

5. Exhibits at issue also contain trade secret information.  Under California Civil 

Code § 3426.1(d), “ʻTrade secretʼ means information, including a formula, pattern, compilation, 

program, device, method, technique, or process, that:  (1) Derives independent economic value, 

actual or potential, from not being generally known to the public or to other persons who can 

obtain economic value from its disclosure or use; and (2) Is the subject of efforts that are 

reasonable under the circumstances to maintain its secrecy.”  For example, Exhibit 345 contains 

information concerning pricing and cost, for which trade secret status is bestowed under 

California law.  Exhibit 365 contains information regarding company processes or methods, 

falling within the statutory definition of trade secret. 

6. Many other exhibits contain information that is proprietary and confidential to 

SFG.  For example, Exhibit 305 summarizes an analysis regarding growth opportunities and the 

potential for a rate change for homeowners in California.  This information has economic value 

because, among other things, it provides an analysis of business conditions and opportunities for 

growth in various states.  Competitors could use this information to identify high growth areas 

(or, conversely, low growth areas) without incurring the cost and effort of this analysis.  Exhibit 

109.3 describes projected exposures.  Exhibit 350 is an internal e-mail discussing how marketing 

budget should be allocated.  Public disclosure would unnecessarily reveal to SFG’s competitors 

where and why SFG believes it should increase or decrease its consumer marketing.  SFG writes 

homeowner’s insurance for approximately 20% of the California market.  This makes SFG’s 

internal business plans and analyses exceptionally meaningful.  It cannot be seriously debated that 

such information would be valuable to SFG’s competitors as they compete for market share with 

SFG. 
 
Summary of Proceedings in which March 3, 2016 Order was Issued 

7. The ALJ issued the March 3, 2016 Order in SFG’s Prior Approval Rate Hearing.  
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Following the passage of Proposition 103 (CIC §§ 1861.01 et. seq.), SFG (along with all 

property/casualty insurers insuring risks in the State of California) is required to seek prior 

approval by the California Insurance Commissioner every time it seeks a rate change.  Where the 

proposed rate change is contested and cannot be settled, an adjudicatory hearing is held before the 

AHB in which consumer groups can and do routinely intervene. 

8. Respondents/Defendants the California Department of Insurance (“CDI”), 

Consumer Watchdog (“CW”) and Consumer Federation of California (“CFC”) were parties in 

SFG’s Prior Approval Rate Hearing, CW and CFC as intervenors.  As set forth in the chart 

attached as Exhibit B, and in paragraphs 4 and 18-20, much of the information that is the subject 

of the March 3, 2016 Order, some of which the ALJ compelled SFG to produce in discovery and 

which was introduced by the other parties at the hearing, is required to be kept confidential by 

specific California and Illinois Insurance Code statutes. 

9. Until the March 3, 2016 Order requiring SFG’s trade secrets to be placed on the 

public record, two important propositions have held true in the context of adjudicative rate 

hearings since the passage of Proposition 103 more than two decades ago.  First, insurer trade 

secrets and sensitive information marked confidential and used as evidence in adjudicatory rate 

hearings have been sealed and kept off the public record.  Second, neither the Commissioner, 

CDI, nor the AHB has ever contended that insurer trade secrets submitted as evidence in 

adjudicatory rate hearings lose their protected status and must be placed on the public record.  To 

the contrary, insurer trade secrets and sensitive business information consistently have been 

unconditionally sealed so that, in proving up their need for a rate change, insurers do not have to 

forfeit their trade secrets and proprietary information.  It stands to reason that an insurer should 

not have to make public its most proprietary information in order to request and prove up its right 

to an adequate rate. 

10. The ALJ issued to the Commissioner his Revised Proposed Decision on SFG’s 

Rate Application on October 6, 2016.  SFG’s Prior Approval Rate Hearing concluded with the 

Insurance Commissioner’s issuance of his  November 7, 2016 Order adopting the ALJ’s Revised 

Proposed Decision (“Commissioner’s November 7, 2016 Decision”).   The Commissioner’s 
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November 7, 2016 Decision did not address the March 3, 2016 Order, despite SFG’s repeated 

requests for the Commissioner’s review, and is the subject of a separate writ petition filed 

contemporaneously with this Petition. 

11. As alleged in detail below in paragraphs 12-18, in these proceedings, the AHB, 

CDI and Commissioner (by ignoring SFG’s request that he review and set aside the March 3, 

2016 Order) have erroneously interpreted CIC § 1861.07 to apply to rate hearings held under CIC 

§ 1861.08 and mandated that all evidence marked and produced as confidential be placed on the 

public record. 

12. The March 3, 2016 Order unsealing SFG’s trade secret and confidential 

proprietary information is based on the wrongful construction and application of CIC § 1861.07, 

adopted as part of Proposition 103.  Under CIC § 1861.08, Prior Approval Rate Hearings are held 

pursuant to the adjudicatory sections of the Administrative Procedures Act (“APA”) and are held 

before an Administrative Law Judge (“ALJ”).  Notably, the case is heard by an ALJ alone, not by 

the agency itself.  See CIC § 1861.08(a) and (c); Gov’t Code § 11517(a) and (c); compare Gov’t 

Code § 11517(b).  The ALJ holds an evidentiary hearing and a record of the hearing is created.  

CIC § 1861.07 provides that “[a]ll information provided to the commissioner pursuant to this 

article [article 10 of chapter 9 of Part 2 Div. 1 of the Insurance Code] shall be available for public 

inspection . . . .”  The creation of an evidentiary record of an adjudicatory hearing is not the 

“provi[sion] to the commissioner” of “information”.  On its face, CIC § 1861.07 does not apply to 

adjudicatory hearings:  development of an adjudicatory record cannot be equated with “providing 

information to the commissioner”.  The California Supreme Court recognized and confirmed this 

in State Farm Mutual Automobile Insurance Company v. Garamendi, 32 Cal. 4th at 1046-1047 

and n.10.   

13. The APA provisions expressly made applicable to Prior Approval Rate Hearings 

by CIC § 1861.08 confirm that CIC § 1861.07 does not apply. While CIC § 1861.08 excepts 

some of the APA provisions, the exceptions do not include Government Code § 11513.  

Government Code § 11513(e) preserves privileges in the context of APA hearings, including the 

trade secret protection established by Evidence Code § 1060.  This was exactly the issue in State 
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Farm Mutual Automobile Insurance Company v. Garamendi, supra.  There, the California 

Supreme Court held that a Public Records Act exemption for trade secrets did not apply to reports 

insurers were required to file with CDI under regulations adopted by the Commissioner under 

article 10, because of CIC § 1861.07.  But the Court carefully circumscribed its holding to not 

apply to Prior Approval Rate Hearings:  “In reaching this conclusion, we decide only that 

information already provided to the Commissioner pursuant to a validly enacted regulation under 

article 10 is not protected by the trade secret privilege.”  32 Cal. 4th at 1046 n. 10.  The Court 

expressly held that its construction of CIC § 1861.07 does not extend to the context of Prior 

Approval Rate Hearings.  Id. at 1046-47. 

14. Before SFG’s current rate proceeding, in the more than a quarter of a century since 

Proposition 103 was adopted, none of CDI, nor the AHB, nor the Commissioner ever has taken 

the position that § 1861.07 applies to materials submitted by parties in a Prior Approval Rate 

Hearing before the AHB.  This new position, never before adopted in any Prior Approval Rate 

Hearing, misconstrues and misapplies California constitutional, statutory,  and California 

Supreme Court decisional law and results in a regulatory taking of SFG’s trade secrets and 

violation of SFG’s Due Process rights, as alleged in more detail below. 

15. In 1999, the California Supreme Court held that the First Amendment to the U.S. 

constitution provides for a right of public access to ordinary civil proceedings and listed the 

constitutional standards for closure of proceedings.  NBC Subsidiary (KNBC-TV), Inc. v. Superior 

Court, 20 Cal. 4th 1178, 1212 (1999).   NBC Subsidiary also stated that trade secrets are among 

the types of information that are properly sealed.  Id. at 1222, n.46 ; Advisory Committee 

Comment to Rule of Court 2.550 (noting that trade secrets “may constitute ‘overriding interests’” 

justifying sealing).   Following NBC Subsidiary, the Judicial Council adopted rules expressly and 

specifically codifying the criteria for closing hearings and sealing records articulated in NBC 

Subsidiary.  See Rules 2.550 and 2.551 of the California Rules of Court.  These criteria (which do 

not apply to information the Legislature already has determined is confidential by law) include 

balancing the constitutional right to due process, the constitutional basis for sealing records in the 

circumstances described in NBC Subsidiary, against the First Amendment interest in public 
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access. 

16. CIC § 1861.07 is a statute.  It does not establish a greater right to public access 

than that which is provided by the First Amendment.  It does not counterbalance the 

constitutional issues considered to weigh against the constitutional right to public access 

established by the First Amendment, in those cases where the balance favors protection of 

information from public exposure.  An important constitutional issue that must be balanced is the 

due process right to a fair hearing.  There is not a fair hearing when, as happened here, the price is 

to forfeit rights to confidentiality. 

17. As shown in the chart attached hereto as Exhibit B, the trade secret and 

confidential information at issue here is not information that SFG required, or offered into 

evidence, to prove up its rate application. To the contrary, most of it is irrelevant and not even 

cited in the parties’ post hearing briefs and/or the Commissioner’s November 7, 2016 Decision. 

18. Moreover, as shown on the attached chart (Exhibit B), much of the information at 

issue is of a type required to be kept confidential pursuant to separate, more specific, Insurance 

Code statutes:  CIC §§ 1215.8 and 935.8 (and corresponding Illinois Insurance Code §§ 131.14 

and 129.8).  These statutes derive from National Association of Insurance Commissioner 

(“NAIC”) Model Acts that were adopted in California and Illinois. The California and Illinois 

Legislatures, in these statutes, already have declared that there is an overriding public interest in 

protecting the types of information covered thereunder from disclosure. 

19. Specifically, CIC § 1215.8 is part of the Insurance Holding Company System 

Regulatory Act, which permits the regulator to obtain sufficient information to ensure that 

financial stability of insurers is secure.  As the Legislature recognized in adopting the Act, the 

information required to be submitted is extremely sensitive information that no insurer is required 

to put on the public record.  Under CIC § 1215.4(b), every insurer “subject to registration” must 

file a registration statement with the Insurance Commissioner containing current information on a 

number of topics.  The registration statement must be accompanied by certain documentation, 

including:  “All management agreements, service contracts and cost sharing arrangements” (CIC 

§ 1214.4(b)(E)); “Reinsurance agreements” (“CIC § 1214.14(b)(F); and “Consolidated tax 
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allocation agreements” (CIC § 1214.4(b)(H).  CIC §1215.8(a) requires that this documentation be 

kept confidential.  It states, in pertinent part: 

[A]ll information reported or provided pursuant to Section 1215.4 
shall be kept confidential, is not subject to disclosure by the 
commissioner pursuant to the California Public Records Act 
(“Chapter 3.5 (commencing with Section 6250 of Division 7 of the 
Government code), is not subject to subpoena, and is not subject to 
discovery from the commissioner or admissible into evidence in 
any private civil action if obtained from the commissioner in any 
manner.  This information shall not be made public by the 
commissioner or any other person except to insurance departments 
of other states without the prior written consent of the insurance 
company to which it pertains, unless the commissioner, after giving 
the insurer and its affiliates who would be affected thereby notice 
and opportunity to be heard, determines that the interests of 
policyholders, shareholders, or the public will be served by the 
publication thereof . . . . 

The confidentiality protections in CIC § 1215.8 were largely a product of AB 1234.  AB 1234 

contains an uncodified Section 2, part of the law passed by the Legislature.  It states: 

SEC.2.  The Legislature finds and declares that Section 1 of this act, 
which amends Section 1215.8 of the Insurance Code, imposes 
limits on the public’s right of access to meetings of public officials 
and agencies within the meaning of Section 3 of Article I of the 
California Constitution.  Pursuant to that constitutional provision, 
the Legislature makes the following findings to demonstrate the 
interest protected by this limitation and the need for protecting that 
interest: 

In order to protect proprietary information, it is necessary to 
enact legislation that limits the public’s right of access to 
insurance holding company system information that is provided 
pursuant to Section 1215.8 of the Insurance Code.  Emphasis 
added. 

Though uncodified, under California law, Section 2 provides the Legislature’s reasoning for 

adopting CIC § 1215.8 and is part of the law.  Thus, the California Legislature has expressly 

found that California has an overriding interest in protecting insurance company proprietary 

information that is provided pursuant to CIC § 1215.8. Similar to CIC § 1215.4(b), Illinois 

Insurance Code § 131.14 requires every insurer subject to registration to file a registration 

statement including, among other documents, “all management agreements, service contracts, and 

cost-sharing arrangements” (subpart (e)), “reinsurance agreements” (subpart (f)) and 

“consolidated tax allocation agreements” (subpart (h)).  Section 131.22(a) of the Illinois 
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Insurance Code mandates that the described documents be confidential and privileged:  “[A]ll 

information reported pursuant to this Article shall be confidential by law and privileged, shall not 

be subject to the Illinois Freedom of Information Act, shall not be subject to subpoena, and shall 

not be subject to discovery or admissible in evidence in any private civil action”.  

20. CIC § 935.8 and Illinois Insurance Code § 129.8 are part of the Own Risk And 

Solvency Assessment (“ORSA”) statutes.  The purpose of the ORSA statutes is to compel 

insurers to undergo a meaningful, confidential, internal self-evaluation of risk and solvency, and 

provide the regulator with an ORSA Summary Report identifying risks and containing 

confidential and sensitive information related to the identification of risks.  Importantly, while 

there is a filing requirement, the main thrust of the Act is to compel a meaningful self-assessment.  

CIC § 935.8 and Illinois Insurance Code § 129.8 provide that records in connection with an 

insurer’s ORSA, including the ORSA Summary Report and supporting materials, are recognized 

as being highly sensitive, proprietary and containing trade secrets, and are confidential and 

privileged by law.  As shown in Exhibit B, many of the documents at issue are confidential by 

law and constitute trade secrets under the ORSA statutes.  For instance, these include:  an 

Enterprise Economic Capital Model : 2014 Methodology, Assumptions, and Results (Exhibit 

311) containing an excerpt to the ORSA Report;  Excerpts from June 8, 2014 State Farm Risk 

Report (Exhibit 400) containing excerpts from Risk Reports to the State Farm Board Risk 

Committee, which is an Appendix (#31) to the ORSA Report; Excerpts from 2015-2017 Product 

Line and Capability Plan (Exhibit 402) containing a portion of an appendix to the ORSA Report 

including a future-oriented product line and capability plan for State Farm; a State Farm 

Enterprise Risk Management Policy, Aug. 11, 2014 (Exhibit 710) containing an appendix to the 

ORSA Report ; 2014 State Farm Stress Test Results, Sept. 8, 2014 (Exhibit 719) containing stress 

test results and an appendix thereto that is an appendix to the ORSA Report; Excerpts from 2014 

State Farm Stress Test Results:  Appendix A, Sept. 8, 2014 (Exhibit 720), that similarly contains 

stress test results and an appendix thereto that is an appendix to the ORSA Report ; and 

documents to which similar principles apply, including P&C Underwriting:  Property & Casualty 

Product Line & Capability Plan (2016-2018) (Exhibit 345) containing excerpts from a 2016-2018 
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Property & Casualty Product Line and Capability Plan (a forward –looking strategic planning 

document containing extremely competitively sensitive information); State Farm Insurance 

Companies Investment Policies (Exhibit 354); Excerpts from September 9, 2012 State Farm 

Enterprise Risks (Exhibit 401) containing a comparable report to that in Exhibit 401, dated two 

years earlier; and State Farm Mega Catastrophe Measure:  Executive Summary (Exhibit 707).  

21. SFG produced some of the information at issue voluntarily, in response to 

discovery requests.  SFG was compelled by the ALJ to produce other information at issue, which 

also was requested in discovery--much of it by CW, to which SFG vigorously objected.  The 

trade secret and confidential information, whether produced voluntarily or pursuant to an order 

compelling production, ultimately was produced pursuant to a Stipulated Protective Order 

(Exhibit C hereto), which allowed SFG to designate material as confidential and provided a 

procedure for unconditionally sealing records. SFG produced all trade secret and confidential 

records, whether produced voluntarily or as a result of an order from the ALJ compelling their 

production, in reliance on the Stipulated Protective Order’s sealing procedures, and the fact that 

for more than 25 years, insurer confidential and trade secret insurer information has been sealed 

in the context of Prior Approval Rate Hearings.  In addition, as to the ORSA documents, which 

CW sought in discovery, the ALJ issued a prior ruling that such materials would remain 

confidential and unconditionally sealed prior to the date that SFG produced the ORSA 

documents.  If SFG had known that CDI, the AHB and the Commissioner subsequently would 

take the position that such records cannot be sealed as a matter of law, SFG would not have 

produced this trade secret and confidential proprietary information.  Instead, SFG would have 

pursued its legal remedies at that time without producing the documents and risking their 

exposure. 

22. Unless stopped by this Court, SFG’s highly confidential and trade secret 

information will be unsealed and placed on the public record.  This will irreparably harm SFG as 

its confidential and valuable trade secret information will be disclosed to its competitors. Any 

competing insurer or other third party looking to gain an advantage over SFG through 

exploitation of this confidential, proprietary business information will have a court-sanctioned 
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vehicle for doing so.  

THE PARTIES 

23. SFG is a subsidiary of State Farm Mutual Automobile Insurance Company (“State 

Farm Mutual”).  Both State Farm Mutual and SFG are Illinois corporations, domiciled in Illinois, 

and subject to regulation by the Illinois Insurance Director as to matters involving internal affairs 

such as intercompany agreements under the Holding Company Act and the ORSA documentation 

which are the subject of this Petition.  The rates charged by SFG to California policyholders are 

regulated by the California Insurance Commissioner, under CIC §§ 1861.01 et seq.  SFG has been 

the applicant in a prior approval adjudicatory rate hearing before the Administrative Hearing 

Bureau, California Department of Insurance, File No. PA-2015-00004.  The Commissioner issued 

his final decision on SFG’s rate application on November 7, 2016.  As stated further in paragraph 

33, SFG has contemporaneously sought judicial review of that decision in a separate, related 

action. 

24. The Department of Insurance Administrative Rate Hearing Bureau (“AHB”) is 

part of the CDI and charged with conducting adjudicatory prior approval rate hearings under 

Proposition 103.  The ALJ is an employee of the AHB, and, thus, the CDI.  The Insurance 

Commissioner is the ALJ’s ultimate executive officer in CDI and the ALJ is ultimately 

responsible to the Commissioner as an employee of the CDI. 

25. Respondent and Defendant Dave Jones currently occupies the office of Insurance 

Commissioner of the State of California and is sued herein solely in his capacity as Commissioner 

and not otherwise.  The Commissioner regulates the business of insurance in California, including 

prior approval of property/casualty rates pursuant to Proposition 103.  The Commissioner is 

governed by the California Insurance Code, as well as by other applicable constitutional and 

statutory law.  The Commissioner cannot extend his authority beyond that conferred by the 

Insurance Code and has no authority to violate California constitutional, statutory and case law.  

Pursuant to CIC § 12906, the CDI and AHB are under the control of the Insurance Commissioner.   

26. Respondent and Defendant California Department of Insurance (“CDI”) is a 

California state agency responsible for regulation of the insurance business in California, and is 
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under the control of the Commissioner.  Along with CW and CFC, CDI staff were opposing 

parties in SFG’s adjudicatory rate hearing before the AHB. 

27. Respondent and Defendant Consumer Watchdog (“CW”) is a consumer 

representative group which has historically intervened in California rate proceedings.  CW 

intervened in and opposed SFG’s rate application.  CW is named as a party herein because, as a 

party to the administrative proceeding, it has the confidential evidence at issue in its possession.  

CW is named to ensure the effectiveness of any orders issued by this Court. 

28. Respondent and Defendant The Consumer Federation of California (“CFC”) is a 

non-profit 501(c)(4) federation of individual consumer members and several organizational 

members that are comprised of California consumers, including consumer groups, senior citizen, 

labor and other organizations.  CFC also intervened in and opposed SFG’s rate application.  CFC 

is named as a party herein because, as a party to the administrative proceeding, it has the 

confidential evidence at issue in its possession.  CFC is named to ensure the effectiveness of any 

orders issued by this Court. 

PROCEDURAL MATTERS 

Jurisdiction and Venue 

29. This Court has jurisdiction over this action pursuant to CCP §§ 1060 (declaratory 

relief) and 1085 et seq. (writ of mandate).  

30. Venue is proper in this Court.  CCP §§ 393(b), 401(1). 

Exhaustion of Administrative Remedies 

31. SFG has no effective administrative remedy, and has taken all steps to exhaust any 

administrative remedy.    The administrative proceeding prescribed by statute as the remedy for 

disagreements between the Commissioner and an applicant regarding proposed rates does not 

provide a process for obtaining the Commissioner’s review of the AHB’s unlawful, ultra vires 

order unsealing records.  SFG’s only remedy for protection from the unlawful and ultra vires 

March 3, 2016 Order unsealing records of the AHB is in the courts. 

32. Notwithstanding that there is no administrative remedy provided for review of the 

March 3, 2016 Order, prior to filing this Petition, SFG asked the Insurance Commissioner to 
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review the ALJ’s March 3, 2016 Order.  SFG first sent a letter to the Commissioner on August 8, 

2016.  SFG received no response to this request beyond an automatic e-mail acknowledging 

receipt of SFG’s request.  SFG sent the letter again to the Commissioner at a different e-mail 

address on August 29, 2016.  Again, SFG received no response from the Commissioner.  The 

Commissioner did not rule on the propriety of the March 3, 2016 Order when he issued his 

November 7, 2016 Order adopting the AHB’s Revised Proposed Decision.  Accordingly, seeking 

further relief from the Commissioner would be futile because the Commissioner, by substantively 

failing to respond to SFG’s request that he consider and rule on the confidentiality issues 

presented in the March 3, 2016 Order, has made clear what his position is and that he will not 

reverse the AHB’s final ruling unsealing records.  This position will cause irreparable harm to 

SFG if not set aside by this Court.   

Related Action 

33. SFG has contemporaneously filed a separate petition and complaint for declaratory 

relief seeking review of the Commissioner’s November 7, 2016 Order adopting the ALJ’s 

Revised Proposed Decision on SFG’s rate application.  This Petition challenging the March 3, 

2016  Order is filed separately because it is not a final order or decision of the Insurance 

Commissioner, and CIC § 1858.6 does not appear to provide for judicial review of the March 3, 

2016  Order  as part of judicial review of the merits.  SFG is filing Notices of Related Cases, and 

welcomes consolidation of the actions for case management purposes.   

Need for an Immediate Stay of the March 3, 2016 Order Unsealing Records 

34. The March 3, 2016 Order, by its terms, imposes a stay on unsealing SFG’s records 

until the effective date of the Commissioner’s final decision, which is December 13, 2016.   

Unless the Court issues an immediate continued stay of the March 3, 2016 Order pending judicial 

review, SFG’s trade secrets and confidential business information will be unsealed and placed on 

the public record, destroying the trade secret and confidential status of the information, causing 

SFG extreme irreparable harm.  Absent an immediate stay/injunction pending final judicial 

review of this action, the Court would lose its ability to impose an effective remedy.   

GENERAL ALLEGATIONS 
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THE PRIOR APPROVAL RATE REVIEW PROCESS FOR SFG’S RATE 

APPLICATION 

35. California law provides for regulation of insurance rates.  Under CIC § 1861.01(c), 

no insurer may change the rates charged for insurance without the prior approval of the 

Commissioner.  An insurer is compelled by law to charge the most recent rate approved by the 

Commissioner.   

36. Under the Proposition 103 prior approval statutes, an insurer wishing to change its 

rates must submit a rate application to the Commissioner.  CIC § 1861.05(b).  Consumer 

representatives are invited, by statute, to participate in every aspect of rate review, and are 

compensated for their advocacy to the extent they are determined to have made a substantial 

contribution.  CIC § 1861.05(b); CIC § 1861.10; 10 C.C.R. §§ 2661.1-2662.8.  The applicant is 

compelled to pay intervening consumer representatives for their advocacy against it.  CIC § 

1861.10(b). 

37. Under California’s statutory system, the Commissioner is empowered to either 

approve an applied-for rate, or call a hearing.  CIC § 1861.05(c).  Adjudicatory prior approval 

rate hearings are held before the AHB, in which the ALJ from the AHB is the adjudicator and the 

CDI staff and consumer intervenors are opposing parties.  After the hearing, the administrative 

law judge issues a proposed decision, which is then submitted for the Insurance Commissioner’s 

review and final decision. 

38. In December 2014, SFG submitted rate application no. 14-8381, seeking a rate 

increase of 6.9%.  CW and CFC intervened in the review process.  After negotiations on certain 

issues failed, a Notice of Hearing was issued on June 22, 2015, resulting in an adjudicatory 

hearing before ALJ Judge John H. Larsen of the AHB (which commenced with a first status 

conference on July 24, 2015 and ended with a second order closing record on September 26, 

2016). 

DISCOVERY REQUESTING PRODUCTION OF SFG’S TRADE SECRET AND 

PROPRIETARY INFORMATION   

39. Following commencement of the administrative hearing process, CDI, CW and 
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CFC sought voluminous discovery from SFG for potential use as evidence in the rate hearing.  

CW, in particular, sought numerous documents containing SFG’s trade secret and highly sensitive 

and confidential commercial information, including ORSA-related documents, required to be kept 

confidential under California and Illinois’ ORSA laws (CIC § 935.8 and Ill. Ins. Code § 129.8).  

Also requested were numerous documents containing confidential proprietary information 

(including reinsurance contracts, income tax and reinsurance allocation), protected from public 

disclosure under the California and Illinois statutes requiring submission of registration 

statements and accompanying documents (CIC §1215.8; Ill. Ins. Code § 131.22). These statutes 

are part of the California and Illinois Insurance Holding Company System Regulatory Acts (CIC 

§§ 1215-1215.18 and 215 ILCS 5/131.1 et. seq. ), and have nothing to do with rates.  

THE STIPULATED PROTECTIVE ORDER PROVIDING FOR SEALING 

40. SFG negotiated a Stipulated Protective Order in August 2015 with the CDI, CW 

and CFC before producing any requested trade secret and confidential business information, 

whether through voluntary discovery responses or pursuant to an order compelling production, 

(including confidential information protected by law under California Insurance Code sections 

935.8 and 1215.8 and Illinois Insurance Code §§ 129.8 and 131.22). A copy of the Stipulated 

Protective Order is attached hereto as Exhibit C. 

41. The Stipulated Protective Order was painstakingly designed to protect the 

confidentiality and trade secret status of designated documents during the evidentiary hearing.  

The Stipulated Protective Order spells out procedures for designating and filing materials under 

seal—first conditionally, and then unconditionally after a specified process.  The Stipulated 

Protective Order provides as follows in pertinent part: 

1.Confidential Information.  In connection with this Proceeding . . . 
certain information . . . that the designating Party claims is 
proprietary, trade secret (as defined in California for Code § 
3426.1(d)), commercially sensitive, or qualifies for protection under 
California law and/or existing confidentiality or nondisclosure 
agreements, may be designated as “Confidential” . . . . The 
designation of material as “Confidential” will not conclusively 
determine that the material is subject to protection . . . and nothing 
herein shall alter the right of any Party to contest the confidentiality 
of any item so designated, subject to the procedures set forth herein. 
(Emphasis added.) 
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…. 

10. Introduction into Evidence.  If a Party introduces all or part of 
any document marked “CONFIDENTIAL” into evidence in this 
Proceeding, the document shall be conditionally filed under seal . . . 
.Unless the Parties stipulate and the Administrative Law Judge 
orders that the document is entitled to protection as Confidential 
Material, the Designating Party shall bear the burden of bringing a 
motion to have the document unconditionally filed under seal and 
proving by a preponderance of the evidence the grounds for 
maintaining its confidentiality . . . .  

The core premise in these provisions is that confidential information used in a rate hearing can be 

placed unconditionally under seal.  The position taken by the CDI subsequent to entry of the 

Stipulated Protective Order, ordered by the ALJ, advocated by CW and CFC, and affirmed by the 

Commissioner was that no information can ever be placed under seal in a rate hearing.  This 

position is fundamentally irreconcilable with the core premise of the Stipulated Protective Order.  

Moreover, it is at odds with the consistent prior position the Commissioner, CDI, and AHB have 

taken since the 1990s that trade secret and confidential information of insurers submitted in 

adjudicatory rate hearings was unconditionally sealed without an intervening change in the law.  

At no time during the negotiation of the Stipulated Protective Order did CDI or either intervenor 

take the position that the sealing of records contemplated by the Stipulated Protective Order 

would be precluded by CIC § 1861.07, as they now argue.  If SFG had known that the 

confidentiality/sealing provisions of the Stipulated Protective Order ultimately would be deemed 

by the parties and ALJ to be meaningless, SFG would not have produced trade secret or 

confidential proprietary information at that time.  Instead, SFG would have sought immediate 

review from the Commissioner and the courts. 

42. SFG initially objected to producing ORSA documents and CW filed a motion to 

compel.  The ALJ’s Final Rulings on Consumer Watchdog’s Motion to Compel, dated October 2, 

2015, p. 15, paragraph 3 ordered that ORSA documents “are unconditionally confidential”.  At 

page 13, the October 2, 2015 Final Rulings explained the bases for ordering these document to be 

unconditionally confidential:  

During the hearing, the ALJ considered scheduling a hearing on 
whether the ORSA report appendices should be unconditionally 
privileged under the protective order.  After further consideration, 
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the ALJ finds that deferring such a decision is unnecessary because 
the ALJ finds the ORSA reports and their appendices are 
unconditionally confidential pursuant to Insurance Code section 
935.8(a).  For the same reason, the confidentiality of ORSA reports 
and any appendices cannot be removed in accordance with 
Paragraph 11 of the Protective Order. 

Accordingly, the ALJ grants CW’s Motion to Compel reasonably 
relevant ORSA report appendices.  Any relevant ORSA report 
appendices shall be produced under seal and deemed 
unconditionally confidential along with the preliminary ORSA 
reports if they are filed. 

 Consequently, in reliance on that October 2, 2015 Order, and pursuant to the Stipulated 

Protective Order, and in justifiable reliance on the procedure for sealing agreed to and ordered 

therein, SFG produced ORSA documents and other trade secret and confidential proprietary 

documents designated confidential that it was compelled to produce. 

SFG’S MOTIONS TO SEAL AND THE ALJ’S TENTATIVE RULINGS  

43. Prior to the evidentiary hearing, and pursuant to the procedures set forth in the 

Stipulated Protective Order and the ALJ’s discovery and motion schedule, the CDI, CW and CFC 

filed objections to the confidentiality designations of documents that SFG produced, and SFG 

filed a motion to seal those documents on October 27, 2015.  As shown in the chart attached as 

Exhibit B, SFG’s motion to seal was supported by declarations establishing the evidentiary basis 

for sealing each confidential document at issue.  No party submitted declarations opposing the 

declarations submitted by SFG.  In opposing that motion, CDI did not challenge the sufficiency 

of SFG’s submissions in support of confidential status, but rather took the position(for the first 

time) that CIC  §1861.07 (providing that “[a]ll information provided to the commissioner 

pursuant to this article shall be available for public inspection, and the provisions of Section 

6254(d) of the Government Code and Section 1857.9 of the Insurance Code shall not apply 

thereto”) applies to all information submitted in an adjudicatory rate hearing, destroying trade 

secret and other statutorily mandated confidential status and rendering that all of that information 

open to public inspection.  CIC § 1861.07 also was the linchpin of CW and CFC’s oppositions to 

the motion to seal.  SFG responded that CIC § 1861.07 did not apply to hearings under § 1861.08, 

and in any event, sealing was required for all the reasons set forth above in paragraphs 12-20. 
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44. On November 5, 2015, the ALJ issued his Tentative Rulings On Applicant’s 

Motions To Designate Documents Under Seal.  At p. 5 of the Tentative Rulings, the ALJ 

retreated from the Order he entered a month earlier, now finding that “unconditionally sealing the 

disputed documents pursuant to the Protective Order is premature, at this time” and that 

“[w]hether Insurance Code section 1861.07 would require public disclosure of any of the disputed 

documents regardless of its confidential status would be an issue before a judge ruling on a 

motion to quash in another forum”.  Accordingly, the ALJ deferred ruling on the admissibility 

and confidentiality of the documents designated conditionally confidential until the close of the 

evidentiary hearing.   

45. Subsequently, on November 13, 2015, the ALJ issued Amended Tentative Rulings 

On Applicant’s Motion To Designate Documents Confidential Under Seal.  In the Amended 

Tentative Rulings, the ALJ ruled on admissibility of certain records but again deferred ruling on 

the motion to seal until the close of the evidentiary hearing.  On January 14, 2016, after the close 

of the evidentiary hearing, the ALJ issued an Order Scheduling Motions To Admit Exhibits And 

Designate Evidence Confidential Under Seal.  This Scheduling Order included a deadline for 

filing a renewed motion to seal as to confidential proprietary business information. 

46. On February 4, 2016, pursuant to the ALJ’s Scheduling Order, SFG filed a 

renewed motion to seal confidential exhibits and testimony.  SFG filed further detailed supporting 

declarations establishing the evidentiary basis for sealing all exhibits, portions of exhibits, and 

testimony that were the subject of the motion to seal.  These included declarations establishing 

documents and information to be trade secret, business proprietary confidential information and 

information required to be kept confidential by the California and Illinois ORSA and Insurance 

Holding Company System Regulatory Acts.  See Exh. B.  SFG’s motion to seal also extensively 

briefed the correct legal construction and application of CIC § 1861.07, including why it must be 

balanced against competing concerns in the same manner that the First Amendment right of 

public access is balanced against competing concerns, and does not apply to or render this 

information public in the context of adjudicatory rate hearings under CIC § 1861.08.  On 

February 12, 2016, CDI, CW and CFC filed their oppositions to SFG’s renewed motion to seal. 
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Once again, no parties filed declarations opposing SFG’s declarations.  CDI’s only basis for 

opposing SFG’s motion to seal was the novel contention that CIC § 1861.07 rendered all that 

information open for public inspection and that CIC § 1861.07 applies to adjudicatory rate 

hearings held under CIC § 1861.08.  But on its face, CIC § 1861.08 differentiates rate hearings 

from information “provided” to the Commissioner under Article 10 by providing for rules 

specific to CIC § 1861.08 hearings: 

Hearings shall be conducted pursuant to Chapter 5 (commencing 
with Section 11500) of Part 1 of Division 3 of Title 2 of the 
Government Code, except that: 

(a) Hearings shall be conducted by administrative law 
judges for purposes of Sections 11512 and 11517, 
chosen under Section 11502, or appointed by the 
commissioner. 

(b) Hearings are commenced by the filing of a notice in lieu 
of Sections 11503 and 11504. 

(c) The commissioner shall adopt, amend, or reject a 
decision only under Section 11518.5 and subdivisions 
(b), (c), and (e) of Section 11517 and solely on the basis 
of the record as provided in Section 11425.50 of the 
Government Code. 

(d) Notwithstanding section 11501, Section 11430.30 and 
subdivision (b) of Section 11430.70 shall not apply in 
these hearings. 

(e) Discovery shall be liberally construed and disputes 
determined by the administrative law judge as provided 
in Section 11507.7 of the Government Code. 

47. Consequently, information compelled by an ALJ in discovery and/or introduced as 

evidence in the rate hearing is not “provided” to the Commissioner under Article 10, as if the 

hearing is part of the initially filed rate application,  

48. Despite the uncontradicted evidentiary basis substantiating the protected nature of 

the information at issue, on February 18, 2016, the ALJ issued a tentative ruling denying SFG’s 

motion to seal.  This tentative ruling was followed by the March 3, 2016 Order that is the subject 

of this Petition. 

THE MARCH 3, 2016 FINAL RULINGS ON MOTIONS TO SEAL 

49. On March 3, 2016, the ALJ issued the Final Rulings On Motions To Seal, 
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unsealing conditionally sealed records and declining to unconditionally seal any of the material 

that SFG requested be sealed.  In so doing, the ALJ accepted the new position of CDI that CIC § 

1861.07 applies wholesale in rate hearings governed by CIC § 1861.08, and that public disclosure 

under CIC § 1861.07 can never be balanced against other considerations such as providing a fair 

hearing.  The ALJ’s ultimate ruling in this matter not only transgresses statutory and 

constitutional law, it departs from decades-old regulatory agency practice –dating from the very 

first prior approval rate hearings in the early 1990s and extending through the next most recent 

rate hearing of Mercury Insurance Company in 2011-2012—recognizing that protective orders 

are appropriately issued to seal certain confidential and proprietary information on the hearing 

record.  As discussed above in paragraphs 12 to 14,  this longstanding regulatory agency 

interpretation that CIC § 1867.07 can be balanced against other interests is consistent with the 

California Supreme Court’s opinion in State Farm v. Garamendi, 32 Cal. 4th 1029, 1046-1047 

and note 9 (2004) (expressly stating that the California Supreme Court’s ruling about the 

applicability of section 1861.07 in another context did not apply to destroy the trade secret 

privilege in the context of contested prior approval rate hearings).   

50. The March 3, 2016 Order does not articulate a reason for departing from the 

longstanding CDI agency practice and is not entitled to deference. 

51. The March 3, 2016 Order also contained a cursory, unsupported statement (at page 

9) that even if trade secret privileges apply to rate hearings, SFG had not met its burden in 

demonstrating the elements required for trade secret protection, because it “does not identify the 

nature of the harm threatened by public disclosure of most documents”.  That statement is 

incorrect on the law (and as a matter of fact).  Harm is not an element of trade secret status under 

Civil Code § 3426.1(d).  Rather, once the elements of trade secret are met, harm from public 

disclosure is presumed and established because the trade secret would then be destroyed. 

52. By its terms, the March 3, 2016 Order stayed the unsealing of records until the 

effective date of the Commissioner’s decision on SFG’s rate application (i.e., until December 13, 

2016).   

SFG’S UNSUCCESSFUL ATTEMPTS TO OBTAIN THE COMMISSIONER’S  
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REVIEW OF THE MARCH 3, 2016 ORDER  

53. On August 8, 2016, before the Commissioner issued his final decision on SFG’s 

rate application, counsel for SFG wrote a letter to the Commissioner, requesting that he consider 

the confidentiality rulings issued by the ALJ in the March 3, 2016 Order in the course of 

reviewing the Proposed Decision.  Other than an automatic e-mail response that the letter had 

been received, SFG received no response.  Subsequently, concerned that the letter may not have 

reached the Commissioner, on August 29, 2016 SFG’s counsel sent the letter again to a different 

person and e-mail address at CDI.  A true and correct copy of SFG’s counsel’s August 29, 2016 

email to Geoff Margolis of CDI attaching the August 8, 2016 letter is attached hereto as Exhibit 

D.  Once again, SFG received no response.   

54. The Commissioner issued his Final Decision adopting the ALJ’s Revised Proposed 

Decision in full on November 7, 2016.  Although the motions to seal and rulings thereon are 

recited as part of the background section of the Revised Proposed Decision, the Commissioner 

did not address or decide the confidentiality issues in his final decision.  By statute, the 

Commissioner’s decision becomes effective on December 13, 2016.  Unless the March 3, 2016 

Order is stayed or enjoined, SFG’s confidential, proprietary, and trade secret information – 

including information admitted as evidence but not even cited in the Commissioner’s Decision – 

will be laid open to the public on that date. 

55. SFG has no remedy at law, and has exhausted any available administrative 

remedy, to seek review of the March 3, 2016 Order and restrain the Commissioner, AHB and CDI 

from enforcing the unlawful aspects of the order and publicly disclosing SFG’s confidential and 

trade secret information, as detailed herein. 

FIRST CAUSE OF ACTION FOR DECLARATORY RELIEF 

56. SFG incorporates and realleges the allegations of paragraphs 1-55, as though fully 

set forth herein. 

57. An actual controversy has arisen between the Respondents/Defendants on the one 

hand and SFG on the other hand regarding the application and proper interpretation of CIC § 

1861.07, as set forth in the paragraphs below.   
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SFG’s Positions 

58. The March 3, 2016 Order and CDI’s response in opposition to SFG’s motion to 

seal placed into controversy the correct legal interpretation and application of CIC § 1861.07  to 

trade secret and confidential documents required to be produced and entered as exhibits in 

adjudicatory rate hearings under CIC §1861.08.  Section 1861.07 provides that “[a]ll information 

provided to the commissioner pursuant to this article [article 10 of chapter 9 of Part 2 Div. 1 of 

the Insurance Code] shall be available for public inspection . . . .” 

• CIC § 1861.07 does not apply to prior approval rate hearings under CIC § 1861.07.  

By the terms of CIC §§ 1861.07 and 1861.08, CIC § 1861.07 does not apply to 

prior approval rate hearings because information is not “provided to the 

commissioner” as if the documents at issue were filed by SFG to support its rate 

filing.  In fact, these documents were requested in discovery to create new legal 

theories that for rating purposes SFG’s separate and distinct corporate entity 

should be ignored and the applicant in this case should be viewed as the State 

Farm Company Group or Holding Company System as if SFG’s corporate veil 

were being pierced under inapplicable legal theories.  Instead, under CIC 

§1861.08, hearings are held pursuant to the adjudicatory sections of the APA and 

are held before an ALJ.  The case is heard by an ALJ alone, not by the agency 

itself, and the exhibits are submitted to and admitted into evidence by the ALJ, not 

the Commissioner, who issues the ultimate decision on the rate application, but 

does not participate in the actual rate hearing. 

• Further, even if CIC § 1861.07 were applicable in rate hearings, the statute must 

yield to the same constitutional Due Process rights that limit the public’s First 

Amendment rights to access.  See NBC Subsidiary (KNBC-TV), Inc. v. Superior 

Court, 20 Cal. 4th 1178, 1212 (1999).  The California Supreme Court in NBC 

Subsidiary recognized that the First Amendment to the U.S. Constitution provides 

for a right of public access to ordinary civil proceedings, but certain circumstances 

justify the closure of proceedings consistent with the First Amendment.  20 Cal. 
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4th at 1181, 1212.  Thereafter, the California Judicial Council adopted California 

Rule of Court 2.550, expressly and specifically codifying the criteria for closing 

hearings and sealing records articulated in NBC Subsidiary.  These 

pronouncements by the California Supreme Court and the California Judicial 

Council balance two important constitutional provisions: the First Amendment 

public access requirement against an applicant’s due process rights to present 

evidence while protecting its confidential and trade secret information from public 

disclosure.  Section 1861.07 cannot be interpreted to eviscerate the careful balance 

struck by the California Supreme Court and the Judicial Council.  Nor, as a statute, 

can CIC § 1861.07 take precedence over constitutional rights. 

• Specific statutes rendering information confidential and protected—such as and 

including the California and Illinois ORSA Act statutes and Insurance Company 

Holding Act statutes—prevail over the general statute CIC § 1861.07 to render that 

information unconditionally protected in insurer rate hearings. 

• In agreeing to and signing the Stipulated Protective Order providing a process for 

sealing confidential records produced in discovery and admitted in evidence at the 

rate hearing, Respondents/Defendants are now judicially estopped from asserting 

that what is contemplated by the Stipulated Protective Order is actually legally 

impossible due to CIC § 1861.07.  The ALJ also was estopped from entering the 

March 3, 2016 Order unsealing ORSA records by virtue of his October 2, 2015 

final ruling on CW’s Motion to Compel that ORSA documents are 

“unconditionally confidential”. 

• The March 3, 2016 Order is legally incorrect in stating that SFG had not met all 

the elements of trade secret for documents subject to the motion to seal, and that 

harm from public disclosure is an element of establishing existence of a trade 

secret.  The March 3, 2016 Order is also factually incorrect in that SFG did satisfy 

the actual elements for establishing trade secret as to each trade secret record 

subject to the motion to seal. 
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• The March 3, 2016 Order unsealing SFG’s trade secret records constitutes a 

regulatory taking in violation of the U.S. and California Constitutions because it 

destroys the value of the information and provides it free of charge to competitors, 

not just of SFG, but also of the entities comprising the State Farm Insurance 

Holding Company System, to use to compete with State Farm.  See Ruckelshaus v. 

Monsanto Co., 467 U.S. 986, 1000-14 (1984). 

Respondents/Defendants’ Positions 

59. Contrary to SFG’s positions, Respondents/Defendants contend that: 

• CIC §1861.07 applies to hearings held under CIC § 1861.08, and trumps the 

Constitutional framework established by the California Supreme Court in NBC 

Subsidiary (KNBC-TV), Inc. v. Superior Court, 20 Cal. 4th 1178, 1212 (1999), 

which is further supported by the subsequently-adopted California Rules of Court 

(the “CRC”) regarding sealing records.  They assert that CIC § 1861.08 hearings 

are distinguishable from ordinary civil hearings in which NBC Subsidiary and the 

CRC would apply, and in their view every scrap of evidence in CIC § 1861.08 

hearings must be placed on the public record without any balancing against Due 

Process rights.     

• CIC § 1861.07 trumps and eviscerates the specific confidentiality protections 

provided by the California and Illinois ORSA Act and Insurer Holding Company 

Act statutes. 

• The ALJ is not judicially estopped from entering the March 3, 2016 Order 

unsealing records. 

• The March 3, 2016 Order’s statement that public harm is an element of trade secret 

is correct and that SFG has not met that element. 

• The March 3, 2016 Order does not constitute a regulatory taking under the U.S. 

and California Constitutions.  

60. SFG seeks this Court’s declaration as to the meaning and correct application of 

CIC § 1861.07, including that it does not apply in rate hearings held under CIC § 1861.08 (quoted 
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above in paragraph 40)—and even if CIC § 1861.07 does in the rate hearings held under CIC § 

1861.08, it must be balanced like the First Amendment and that there can be limited sealing on 

appropriate grounds, including under other statutes requiring that certain information be kept 

confidential such as the ORSA Act, the Insurance Holding Company System Regulatory Act, 

other similar acts, proprietary confidential business information and trade secrets.  Absent that 

declaration, SFG (and other insurers) will suffer irreparable harm in that, in order to seek a rate 

increase (or decrease), they risk sacrificing their trade secret and proprietary information required 

to be produced and entered in evidence at the rate hearing, violating their due process right to a 

fair hearing.  In addition, the public policy of California (and other states, including Illinois) 

favoring and underlying the protection of trade secrets for the good of society will have been 

directly contravened and undermined. 

61. SFG further seeks this Court’s declaration that CIC § 1861.07 does not trump the 

confidentiality protections of specific statutes such as the California and Illinois ORSA Act  and 

Insurance Holding Company System Regulatory Act statutes. 

62. SFG also seeks this Court’s declaration that the March 3, 2016 Order unsealing 

records is barred by the doctrine of judicial estoppel as a result of:  1) the parties’ prior agreement 

to and signing of the Stipulated Protective Order providing a process for sealing confidential 

records produced in discovery and admitted in evidence at the rate hearing, which, under the 

erroneous March 3, 2016 Order, sealing SFG’s records is now impossible; and 2)  the ALJ’s 

October 2, 2015 Final Rulings on CW’s motion to compel, in which the ALJ ordered SFG to 

produce the ORSA documents over SFG’s objections, but also ordered that:  “Any relevant 

ORSA report appendices shall be produced under seal and deemed unconditionally confidential 

along with the preliminary ORSA reports if they are filed”. 

63. In addition, SFG seeks this Court’s declaration that the March 3, 2016 Order 

unsealing records effects a regulatory taking of SFG’s trade secret property rights under the Fifth 

and Fourteenth Amendments to the U.S. Constitution, and by the California Constitution, as the 

United States Supreme Court set forth in Ruckelshaus v. Monsanto Co., 467 U.S. 986 (1984).  

SECOND CAUSE OF ACTION FOR WRIT OF MANDATE 
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64. SFG incorporates and realleges the allegations of paragraphs 1-63, as though set 

forth herein. 

65. The March 3, 2016 Order on SFG’s motions to seal is a gross and prejudicial 

abuse of discretion, an act in excess of Respondents/Defendants’ jurisdiction, and contrary to law.   

The March 3, 2016 Order exceeds the limitations imposed on the AHB, CDI and Commissioner 

by State and Federal Constitutions, applicable statutes, and the California Rules of Court, in 

purporting to wholesale unseal and thereby order the public disclosure of SFG’s highly 

confidential and trade secret information, which was designated as such pursuant to a duly 

executed Protective Order, and much of which is confidential by statute, including the California 

and Illinois ORSA Act and Insurance Holding Company System Regulatory Act statutes.   

66. Trade secrets are a property right, protected by the Fifth and Fourteenth 

Amendments to the U.S. Constitution, as well as by the California Constitution.  Compelled 

disclosure of a trade secret by a regulatory agency can constitute a regulatory taking in violation 

of these constitutional provisions.  See Ruckelshaus v. Monsanto, 467 U.S. at 1000-14.  The 

unlawful March 3, 2016 Order unsealing SFG’s trade secret information constitutes a regulatory 

taking in violation of the U.S. and California Constitutions. 

67. The March 3, 2016 Order’s erroneous interpretation and application of CIC § 

1861.07 also violates SFG’s right to fair notice under the Due Process Clause of the U.S. and 

California Constitutions.  

68. In addition, because the parties agreed to and signed the Stipulated Protective 

Order providing a process for sealing confidential records produced in discovery and admitted in 

evidence at the rate hearing, the March 3, 2016 Order unsealing records, which renders sealing 

insurer documents in an adjudicatory rate hearing impossible due to their erroneous construction 

of CIC §1861.07, is barred by the doctrine of judicial estoppel.  The March 3, 2016 Order also is 

barred by the doctrine of judicial estoppel due to the ALJ’s October 2, 2015 Final Rulings on 

CW’s motion to compel, in which the ALJ ordered SFG to produce ORSA documents over SFG’s 

objections, but also ordered that:  “Any relevant ORSA report appendices shall be produced under 

seal and deemed unconditionally confidential along with the preliminary ORSA reports if they are 
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filed”.  

69. If allowed to stand, the March 3, 2103 Order on the motion to seal will cause 

irreparable harm to SFG because it will destroy SFG’s trade secrets produced in good faith under 

the Stipulated Protective Order with the understanding (in justifiable reliance on the 

Commissioner and AHB’s longstanding practice of sealing such records used in adjudicatory rate 

hearings) that such information would be sealed and protected from public disclosure. 

70. SFG has no plain, speedy, and adequate remedy in the ordinary course of law. 

71. SFG has exhausted any available administrative remedies, or is excused from 

further exhausting any available remedies because any such pursuit would be futile and SFG will 

suffer irreparable harm if this Court does not step in now and review and set aside the March 3, 

2016 Order. 

72. SFG is entitled to and requests that this Court issue a peremptory writ of mandate 

ordering the Commissioner, AHB and CDI to set aside the March 3, 2016 Order unsealing 

records and to order that the records be unconditionally sealed. 

PRAYER FOR RELIEF 

 WHEREFORE, SFG prays for entry of judgment and relief as follows:  

1. For issuance of a peremptory writ of mandate under CCP § 1085 et. seq., directed 

to the Commissioner, CDI and AHB, compelling them to annul and set aside the AHB’s March 3, 

2016 Final Rulings on Motions to Seal and to unconditionally seal SFG’s trade secret and 

confidential documents and information that were the subject of SFG’s motions to seal (listed on 

Exhibit B to this Petition). 

2. For declaratory relief, as requested in paragraphs 60-63 above. 

3. For an immediate stay of the AHB’s March 3, 2016 Final Ruling on Motions to 

Seal pending full and final judicial review of this Petition/Complaint. 

4. For temporary, preliminary and permanent injunctive relief, staying and enjoining 

enforcement of the unlawful March 3, 2016 Order unsealing records.  

5. For temporary, preliminary and permanent injunctive relief preventing 

Respondents and Defendants CW and CFC, including their officers, employees, agents and 



attorneys, from disclosing in any manner the confidential documents and infonnation that are the 

2 subject of the March 3, 2016 Order and this action, or any part thereof to any outside person or 

3 member of the public. 

4 6. For such other and further preliminary relief as may become necessary to avoid 

5 irreparable hann to SFG' s interests. 

6 7. For such other and further relief as this Court detennines to be just and proper. 

7 Dated: November 23, 2016 HOGAN LOVELLS US LLP 
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VERIFICATION 

I, Karen Terry declare as follows: 

I am the Assistant Vice President and Actnary for Petitioner and Plaintiff State Fann 

General Insurance Company ("State Fann General") and am authorized to make this verification 

on its behalf. 

In that capacity, I have reviewed and am familiar with the above Petition For Writ of 

Mandate and Complaint For Declaratory and Injunctive Relief. The facts and matters set forth in 

that document are true, correct and complete to the best of my current knowledge and belief. 

I declare under penalty of perjury under the laws of the State of California that the 

foregoing is true and correct, and that this Verification was executed on November 23,2016, at 

Bloomington, Illinois. 
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DEPARTMENT OF INSURANCE 
ADMINISTRATIVE HEARING BUREAU 
45 Fremont Street, 22"d Floor 
San Francisco, CA 94105 
Telephone: (415) 538-4251 
FAX No.: (415) 904-5854 
www .insurance.ca.gov 

BEFORE THE INSURANCE COMMISSIONER 

OF THE STATE OF CALIFORNIA 

In the Matter of the Rate Application of 

STATE FARM GENERAL 
INSURANCE COMPANY, 

Applicant. 

) 
) 
) 
) 
) 
) 
) ______________________________) 

FILE NO.: PA-2015-00004 

FINAL RULINGS ON MOTION TO SEAL, 
ADMISSION OF EXHIBITS, CLOSING EVIDENTIARY HEARING, AND 

BRIEFING 

I. Introduction 

The parties' August 4, 2015 Protective Order created a mechanism for 

protecting the potential confidentiality of documents during the evidentiary hearing. 

In accordance with the Protective Order, State Farm General Insurance Company (SFG 

or Applicant) designated numerous documents and some testimony conditionally 

confidential. Prior to the commencement of the evidentiary hearing, the parties filed 

objections to documents designated confidential and SFG filed a motion to seal those 

documents. On November 13, 2015, the Administrative Law Judge (AL.T) deferred ruling 

on the admissibility and confidentiality of documents designated conditionally 

confidential until the close ofthe evidentiary hearing. 

PAGE 01/28 
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At the close of the evidentiary hearing, the ALJ scheduled final motions regarding 

confidentiality. On February 4, 2016, SFG filed a renewed motion to seal exhibits and 

testimony. On February 12,2016, the California Department of Insurance (CDI), 

Consumer Watchdog (CW), and Consumer Federation of California (CFC) filed 

responses in opposition. On February 17,2016, SFG filed a Further Memorandum 

Concerning Waiver or Judicial Estoppel Concerning Application oflnsurance Code1 

1861.07. On February 18, 2016, SFG filed a Motion for Leave to Submit Sur-rebuttal 

Testimony. On February 18,2016, the ALJ issued tentative rulings granting in part and 

denying in part SFG's Motion to Seal. 

On February 19, 2016, the ALJ heard oral argument on SFG's Motion to Seal. 

Vanessa Wells, Esq. and Chris Mammen, Esq. appeared on behalf of State Farm General 

Insurance Company (SFG). Nikki McKennedy, Esq. and Summer Volkmer, Esq. 

appeared on behalf of CD I. Daniel Zohar, Esq., Todd Foreman, Esq., Harvey Rosenfield, 

Esq., Johnathan Phenix, Esq., and Pamela Pressley, Esq. appeared on behalfofCW. 

Aaron Lewis, Esq. and Douglas Heller appeared on behalf ofCFC. The parties presented 

additional arguments regarding some of the tentative rulings summarized below. At the 

conclusion of the hearing, the ALJ took the matters under submission. 

Having considered all SFG's motions and each opposition thereto in writing and 

at the hearing, the tentative rulings are incorporated herein. The ALl admits the exhibits 

found to be relevant and not unnecessarily cumulative. SFG's motion to seal the admitted 

documents is denied. However, the final ruling unsealing conditi.onal. confidential 

evidence is stayed pending the effective date of the Commissioner's decision in this 

matter. 

1 All references to the .Insurance Code are to the California Insurance Code. 

2 
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II. Disputed Issues 

In this rate hearing, the following issues are in dispute: 

A. What is the maximum permitted earned premium produced by the 

regulatory formula for each subline of homeowners insurance absent a variance? To 

determine that, two issues are in dispute: 

1. What is Applicant's Catastrophe Adjustment Factor? 

2. What is Applicant's Projected Yield? 

B. Does Applicant qualify for a Leverage Factor Variance pursuant to 

California Code of Regulations, title 10, section 2644.27, subdivision (f)(3)? 

C. Docs Applicant qualify for a confiscation variance pursuant to California 

Code of Regulations, title 10, section 2644.27, subdivision (f)(9)? 

D. Are Applicant's requested rates excessive as of July 15, 2015? 

UI. Applicable Law 

A. Admission of Evidence in Proposition 103 Rate Hearings 

Insurance Code section 1861.08 provides that rate hearings shall be conducted 

pursuant to Chapter 5 (commencing with section 11500) of Part 1 of Division 3, of Title 

2 of the Governm.ent Code. 

Government Code section 11513 states that all relevant evidence shall be 

admitted if it is the type of evidence normally relied upon, regardless of any common law 

or statutory objection. Section 11513 does not preserve all privileges in th.e Evidence 

Code. Section 11513(e) states: 

The rules of privilege shall be effective to the extent that they are 
otherwise required by statute to be recognized at the bearing. 

3 
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Some hearsay evidence may be used for the purpose of supplementing or 

explaining other evidence: 

TI.1e presiding officer has discretion to exclude evidence if its probative value is 
substantially outweighed by the probability that its admission will necessitate 
undue consumption oftime. Government Code section 11513(f). 

The Own Risk and Solvency Assessment Act (ORSA) requires insurers to 

maintain a risk management framework and to report its material and relevant risks to the 

Commissioner2 The ORSA Act does not require privileges created by it be recognized at 

rate hearings.3 Insurance Code section 935.8(a) states: 

Documents, materials, or other information, including the ORSA Summary 
Report, in the possession of or control of the Department oflnsurance that are 
obtained by, created by, or disclosed to the commissioner or any other person 
under this article,4 are recognized by this state as being proprietary and contain 
trade secrets. These documents, materials, or other information shall be 
confidential by Jaw and privileged, shall not be subject to disclosure pursuant to 
the California Public Records Act (Chapter 3.5 (commencing with section 6250) 
of Division 7 of Title l of the Government Code), and shall not be subject to 
subpoena or discovery, or admissible in evidence, in any private civil action. 
However, the commissioner is authorized to use those documents, materials, or 
other information in the furtherance o£ any regulatory or legal action brought as a 
part of the commissioner's official duties. The commissioner shall not otherwise 
make those documents, materials, or other information public without the prior 
written consent of the insurer. 

The Holding Company Act requires insurer's to file registration statements and 

other information with the Department ofinsurance.5 The Holding Company Act requires 

such information to be kept confidential, but this act does not require the confidentiality 

of such documents to be recognized at a rate hearing. Section 1215.8(a) ofthe act states: 

All information, documents, and copies thereof obtained by or disclosed to the 
commissioner or any oth.er person in the course of an examination or investigation 

' Insurance Code section 935.1 et seq. 
'Insurance Code section 935.8. 
'Article 10.6 beginning at Insurance Code section 935.1 only contains the ORSA Act. 
'lnsurance Code section l215.8(a). 

4 
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made pursuant to Section 1215.4, 1215.5, 1215.6, or 1215.75, and all information 
reported or provided pursuant to Section 1215.4, 1215.5, 1215.6, or 1215.75 shall 
be kept confidential, is not subject to disclosure by the commissioner pursuant to 
the California Public Records Act (Chapter 3.5 (commencing with Section 6250) 
ofDivi.sion 7 of Title l of the Government Code), is not subject to subpoena, and 
is not subject to discovery from the commissioner or admissible into evidence in 
any private civil action if obtained from the commissioner in any manner. This 
information shall not be made public by the commissioner or any other person 
except to insurance departments of other states without the prior written consent 
of the insurance company to which it pertains, unless the commissioner, after 
giving the insurer and its affiliates who would be affected thereby notice and 
opportunity to be heard, determines that the interests ofpolicyholders, 
shareholders, or the public will be served by the publication thereof, in which 
event he or she may publish all or any part thereof in a manner as he or she may 
deem appropriate. 

B. Pre-filed and Oral, Direct and Rebuttal Testimony 

The Regulations require parties to prepare and file direct testimony. 6 Prior to 

cross-examination of this testimony, parties may provide an hour of additional testimony 

without the need to meet the requirements of pre-filing it. 7 The same requirements do not 

apply to rebuttal testimony, the allowance of which is in the discretion of the ALJ. 8 "In 

addition to its burden of proof, the applicant [has] ... the burden of presenting its 

evidence and witnesses first. 9 The ALJ may also "limit the number of witnesses, tl1e time 

for testimony upon a particular issue, and the use of other procedures to avoi.d 

unnecessary cumulative evidence or the undue consumption of time. 1°Finally, opening 

and reply briefs are filed concurrently .11 

C. Exhibits 

California Code of Regulations, title 10, section 2655.2 governs the presentation 

of documentary evidence during a prior approval proceeding. Section 2655.2 states that 

"California Code of Regulations, title 10, section 2655.6(a). 
7 California Code of Regulations, title 10, section 2655.8(a). 
'California Code of Regulations, title 10, section 2655.6(c). 
9 California Code of Regulations, title 10, section 2655.7. 
10 Califomia Code of Regulations, title I 0, section 2654.1 (c). 
11 California Code of Regulations, title 10, section 2657.1 (d). 

5 
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documents offered in evidence shall not contain significant amounts of irrelevant or 

inm1aterial information. A party offering a document in excess often pages must 

designate specifically the relevant and material portions and shall provide a copy of the 

entire document to every other party prior to offering it into evidence. If admission of the 

entire document would unnecessarily encumber the record, the document shall not be 

received in evidence, but the relevant and material portions shall be received as an exhibit 

of the parties. In addition, the AL.T may generally limit evidence that is unnecessarily 

cumulative or that would constitute an undue consumption oftime. 12 

D. Relevance 

The Government Code permits an AL.T to admit any evidence which responsible 

persons reasonably rely upon. Nevertheless, irrelevant evidence is objectionable and the 

AL.T has discretion to exclude evidence if its probative value is outweighed by the 

probability that its admission will necessitate undue consumption of time. 13 Relevant 

evidence is evidence having any tendency in reason to prove or disprove any disputed 

fact that is of consequence to the determination of the action. 14 The test of relevance is 

whether the evidence tends logically, naturally, and by reasonable inference to establish 

material facts. 15 

E. The Purpose of Proposition 103 

The purpose of Proposition 1 03 is to protect consumers from arbitrary insurance 

rates and practices, to encourage a competitive insurance marketplace, to provide for an 

"California Code ofRegnlalions, title 10, section 2654.\(c). 
" Government Code section 11513(f). 
14 Evidence Code section 210. 
15 Smith v. Selma Community Hosp. (2008) 164 Cai.App.4th 1478. 

6 
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accountable Insurance Commissioner, and to ensure that insurance is fair, available, and 

affordable for all Califomians. 16 

The Insurance Code and Governm.ent Code do not require any rules of privilege 

to be recognized at rate hearings. Instead, Division 1, Part 2, Chapter 9, Article l 0 of the 

Insurance Code includes section 1861.07, which requires: 

All information provided to the commissioner pursuant to this article shall be 
available for public inspection ... 

The article referred to in section 1861.07 is Arti.cle 10 which includes the procedural law 

governing rate hearings. 17 

A statute that has the effect of undermining the underlying purposes of 

Proposition 103 may not be valid. As held in Foundation for Taxpayer and Consumer 

Rights (FTCR) v. Garamendi (2005) 132 Cal.App.4th 1354, Proposition 103 section 8(b) 

provides that the provisions of Proposition 103 "shall not be amended by the Legislature 

except to further its purposes" and that Proposition 103 "shall be liberally construed and 

applied to fully promote its underlying purposes." 

IV. , Discussion 

A. Public Inspection of Documents Privileged by Statute Admitted in a Rate 
Hearing 

Applicant argues that section 1861.07 does not apply to rate hearings for a 

number of reasons including: l) the case is heard by an AL.T instead of the agency head 

and therefore the record cannot be equated with providing information to the 

Commissioner; 2) State Farm v. Garamendi 18 "expressly held that its construction of 

"Prop. 103, Stats. 1988, § 2, emphasis added. 
"Insurance Code section 1861.08. 
18 State Farm Mut. Auto Ins. Co. v. Garamendi, supra, 32 Cal.41

h at 1040. 
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section 1861.07 does not extend to the context of hearings;" and 3) a litigant has a right to 

seal information amounting to a trade secret under a constitutional balancing test. 19 

The ALJ does not find Applicant's arguments persuasive. Applicant's first 

argument is inapplicable because the ALJ presides under the Commissioner's authority 

and issues a decision that must be approved by the Commissioner. Applicant's second 

argument relies on State Farm v. Garamendi. But State Farm v. Garamendi did not 

involve a rate hearing. In addition, California Code o~ Regulations, title I 0, section 

2652.9 states: 

In addition to the information set forth in California Insurance Code section 
1861.07, all pleadings filed pursuant to this subchapter shall be available for 
public inspection at the Department's public viewing rooms in Los Angeles and 
San. Francisco. 

Applicant argues section 2652.9 requires pleadings to be available for public inspection 

but does not require all admitted evidence be available for public inspection. 20 The AU 

finds this argument unpersuasive. 

Applicant also contends it bas a constitutional right to seal information based on 

cases concerning the First Amendment right of public access.21 Applicant cites NBC 

Subsidiary (KNBC-TV), Inc. v. Superior Court (1999) 20 Cal.4th 1178 which involves 

the sealing of transcripts of civil trial proceedings held outside the presence ofajury.22 

NBC Subsidiary is not relevant to this proceeding because section !861.07 aims to 

increase access, not to limit access as the trial court attempted in NBC Subsidiary. 

Applicant cites other cases applying the California Rules of Court. These cases do 

not apply to administrative rate hearings because the rules of procedure are provided fully 

"State Farm General Insurance Company's Motion to Seal dated February 4, 2016. 
20 Transcript of February 19,2016 Motion to Seal Hearing, page 46, lines 15-19. 
21 Transcript of February 19, 2016 Motion to Seal Hearing, pages 9"14. 
22 NBC Subsidiary (KNBC-TV), Inc. v. Superior Court (1999) 20 Cal.4" 1178, 1181. 
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within the Government Code and the Califomia Code of Regulations. The cases 

interpreting the Califomia Rules of Court also do not address the nature of rate hearings. 

For example, if cost and pricing information were required to be kept confidential as a 

trade secret, little actuarial data in rate hearings would be left for the public to inspect. 

Such a result would undermine Proposition I 03 and the explicit purpose of section 

1861.07. 

Even if trade secret privileges applied to rate hearings, the ALJ does not fmd that 

Applicant met its burden in demonstrating the elements required for trade secret 

protection. For example, Applicant does not identify the nature of the harm threatened by 

public disclosure of most documents. Even if those elements were satisfied, the interest in 

the public disclosure of all the exhibits not statutorily privileged outweighs concems over 

their claimed confidentiality. 

l. Information in ORSA Reports 

Applicant argues that the Own Risk and Solvency Assessment (ORSA) Act 

protects the confidentiality of documents that are part of Applicant's ORSA Report. But 

Applicant does not address how the ORSA Act can apply to Proposition l 03 rate hearings 

without undermining the purposes of Proposition 103 in accordance with Foundation for 

Taxpayer and Consumer Rights (FTCR) v_ Garamendi (2005) 132 Cal.App.4th 1354. 

In the tentative rulings, th.e ALJ applied the ORSA Act to rate hearings in part by 

· following the dicta in State Farm v. Garamendi, stating that a party may invoke 

privileges in a rate hearing. Upon careful consideration of arguments made in the hearing 

on this motion and the consequences of applying statutory privileges to rate hearings, the 
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ALJ does not adopt the tentative rulings applying the protections of the ORSA Act and 

Holding Company Act to rate hearings for the reasons that follow. 

Section 935.8(a) specifically limits the application of section 935.8(a) to 

information already disclosed to the Commissioner in the article codifying the ORSA 

Act.23 In this rate hearing, the parts ofthe ORSA reports at issue were produced through 

discovery, not by way of the ORSA statute. If ORSA reports are disclosed to the 

Commissioner under the ORSA statute, they cannot be discovered in a "private civil 

action," which Applicant concedes does not include an administrative hearing.24 

If the ORSA Act were to apply to rate hearings, section 935.8(a) would authorize 

the Commissioner to use information obtained under the ORSA Act in furtherance of any 

regulatory action as part of the Commissioner's official duties. However, information 

obtained under ORSA could not be made public without the written consent of the 

insurer. Applicant argues that the last sentence of section 935.8(a) applies, but the other 

parties do not because they do not agree on the application of statutory privileges to rate 

hearings. 

CW argues that allowing insurer's to refuse to consent to information they 

provide in an administrative hearing because the information is contained in an ORSA 

report would undermine the underlying purposes of Proposition 103.25 In addition, CW 

argues that insurers could unilaterally expand the number of documents they withhold 

from rate hearings by including them within ORSA reports.26 

23 Insurance Code section 935.1 et seq. 
" Transcript of February 19, 2016 Motion to Seal Hearing, pages 19·20. 
"Foundation for Taxpayer and Consumer Rights (FTCR) v. Garamendi (2005) 132 Cal.App.4th 1354. 
"Consumer Watchdog's Opposition to State Farm's (Renewed) Motion to Seal dated February 12, 2016. 
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Applying the ORSA Act to allow insurers to withhold consent for the use of 

information in a rate bearing might put insurers in the difficult position of having to 

choose between consenting to public disclosure of documents versus withholding 

information that may support an insurer's rate application. Applicant argues it has a right 

to seal confidential documents in a hearing and that sealing documents does not conflict 

with the public right to information in a hearing. But the ALJ is not persuaded that the 

authorities cited by Applicant overcome the express language of section 1861.07. The 

public has an interest in inspecting exhibits experts have relied upon in forming their 

opinions regarding the public's insurance rates. Accordingly, the ALJ does not adopt the 

tentative rulings with regard to applying the consent provision oflnsurance Code section 

935.8(a) and instead admits and unseals Exhibits 400- 402, 710, 719, and 720. However, 

the ALJ stays this ruling until the effective date of the Commissioner's decision in this 

matter. 

2. Infonnation Disclosed Pursuant to the Iusu~:ance Holding 
Company System Regulatory Act (Holding Company Act) 

In the tentative rulings, the ALJ also ruled that Applicant may withhold consent to 

the disclosure of information provided to the Commissioner pursuant to the Holding 

Company Act.27 The confidentiality provisions of the Holding Company Act and the 

ORSA Act are different in at least one respect. Unlike section 935.8(a), section 1215.8(a) 

allows the Commissioner to ultimately publish information obtained through the Holding 

Company Act if the Commissioner determines that the interests of the public will be 

served by publishing it. After a rate hearing, the public's interest in accessing the 

27 Insurance Code section l215.8(a). 
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evidence used to determine their rates is even higher than the public's interest in 

documents submitted pursuant to the ORSA Act or the Holding Company Act. 

Accordingly, the AL.T does not adopt his tentative rulings with regard to allowing 

Applicant to withhold consent for the disclosure of Exhibits 329-331, 340, 343, 346-347, 

and 365-367. These exhibits are admitted and unsealed. However, the ALJ stays the 

ruling unsealing these exhibits until the effective date of the Commissioner's decision in 

this matter. 

B. ,Judicial Estoppel 

After CDI, CW, and CFC argued that Insurance Code section 1861. 07 requires 

public disclosure, SFG filed a memorandum arguing that the other parties should be 

judicially estopped from advancing their section 1861.07 argument. Applicant bases its 

judicial estoppel argument on Jackwn v. City of Los Angeles (1997) 60 Cal.App.4th 171, 

183. That case enumerates the following five elements of judicial estoppel: 1) the same 

party has taken two positions; 2) the positions were taken in judicial or quasi-judicial 

administrative proceedings; 3) the party was successful in asserting the first position; 4) 

the two positions were totally inconsistent; and 5) the first position was not taken as a 

result of ignorance, fraud, or mistake. Four of these elements hinge on a finding that the 

parties took inconsistent positions. 

The ALJ does not find that CDI, CW, and CFC took inconsistent positions by 

stipulating to a process for litigating confidentiality and later arguing that the information 

could not be designated unconditionally confidential in this hearing. The record also does 

not show that the parties ever agreed on the law regarding confidentiality. The parties 

lack of familiarity regarding the issue of confi.dentiality which has never been litigated in 

12 
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a Proposition 103 rate hearing also militates against satisfying the fifth element of the 

judicial estoppel test. Essentially, the parties signed their Protective Order and agreed to 

litigate confidentiality at a later date. Accordingly, SFG's request for a waiver of the 

provisions of section 1861.07 and its request to bar the parties from asserting it, is denied. 

C. Stay of Final Ruling on Confidentiality 

SFG requests a stay of the ALJ' s final ruling unsealing documents sealed as 

conditionally confidential during this hearing. No parties opposed SFG's request to stay a 

final ruling unsealing doctunents. Staying this ruling also al.lows this rate application to 

proceed to briefing the merits of the substantive issues. Accordingly, the ALJ issues this 

final order unsealing exhibits and testimony and stays it pending the effective date of the 

Commissioner's final determination in this matter. 

V. Rulings on Specil:ic Exhibits and Other Matters 

In the tentative rulings, the ALJ did not admit some exhibits that appeared to 

cumulative. Upon further consideration, the ALJ does not adopt those rulings where those 

exhibits do not appear to be unnecessarily cumulative. 

A. ORSA Risk Management Exhibits 

1. Exhibit 311 

Exhibit 311 is an un-redacted portion of the Economic Capital Model that 

discusses the Oakland Hills Fire. This information is relevant to the appropriate actuarial 

treatment of losses arising from the Oakland Hills Fire. A considerable amount of other 

evidence has been admitted regarding the Oakland Hills Fire. But upon further 

consideration, the AL.T finds Exhibit 311 to be relevant and not mmecessarily cumulative. 

Exhibit 311 is admitted unsealed. However, the order unsealing Exhibit 311 is stayed. 
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2. Exhibits 400- 402, 710, 719, 720 

Exhibits 400-402 and 710 contain risk management information related to 

investment risk modeled by Applicant's stress test results described in Exhibits 719 and 

720. These exhibits are relevant to the Leverage Factor Variance and possibly Variance 

9. Exhibit 400 is a 2014 risk report to the State Farm Board Risk Committee and is an 

Appendix to the State Farm's ORSA Report. Exhibit 401 is a comparable report, dated 

two years earlier. Although the AM Best reports provide an overview of some ofthis 

information and quote directly from at least one of these exhibits, Applicant argued that 

some statements in these exhibits were taken out of context. The ALJ is persuaded that 

the context provided in this group of related documents is relevant and not unnecessarily 

cumulative. The ALJ modifies the tentative rulings pertaining to these exhibits and 

admits Exhibits 400-402 and 710 unsealed. However, the order unsealing them is stayed. 

Exhibits 719 and 720 are 2014 State Farm Enterprise Risk Management Stress 

Test Results. In his pre-filed direct testimony, Mr. Schwartz discusses stress test results 

specific to SFG and the Leverage Factor Variance. This information is summarized 

briefly in AM Best reports, but not to the level of detail highlighted by Mr. Schwartz. 

Although it is not clear how much relevant detail Exhibits 719 and 720 provide beyond 

the testimony of Mr. Schwartz, Exhibits 719 and 720 provide background information 

that helps one understand the testimony. After further consideration, the ALJ modifies the 

tentative rulings pertaining to these exhibits and admits Exhibits 719 and 720. These 

exhibits are unsealed. However, the order unsealing them is stayed. 
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B. Information Pertaining to SFG's Wildfire Exposure 

1. Exhibits 109.3, 406, 512, and 517 

Exhibit 109.3 is a spreadsheet of SFG's exposure to wildfire losses prepared by 

SFG and relevant to Applicant's catastrophe trend selection. Exhibit 109.3 is not 

cumulative because no other exhibit provides this data. Exhibits 406, 512 and 517 

provide additional relevant details regarding Applicant's wildfire exposure. Accordingly, 

the AU adopts the tentative ruling regarding Exhibits 109.3, 406,512, and 517. The ALJ 

admits them into evidence unsealed. 

2. E"hibit 305 

Exhibit 305 is a one-page document summarizing California Homeowners' rate 

needs, including wildfire underwriting restrictions. Upon further consideration, the ALJ 

does not find Exhibit 305 to be unnecessarily cumulative and admits Exhibit 305 

unsealed. However, the order unsealing Exhibit 305 is stayed. 

3. E"hibit 424 

Exhibit 424 is a stipulation regarding Applicant's wildfire underwriting 

restrictions entered into by CD!, SFG, and CFC to avoid further discovery and litigation 

over the confidentiality of additional evidence. CW objects to the admissibility of Exhibit 

424 in part because some facts underlying the stipulation were not produced. Both CDI 

and SFG refute CW's arguments. In particular, although discovery pertaining to the 

subject is a separate issue, adequate evidence regarding these restrictions has been 

introduced and cross-examined. Exhibit 424 is admissible as an admission independent 

from the discovery issues argued by CW. Neither is CW's participation in the stipulation 
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necessary to enter it into evidence. The ALJ adopts the tentative ruling and admits 

Exhibit 424 into evidence. 

4. Exhibit 319 

Exhibit 319 provides information regarding wildfire modeling. At the hearing, 

CDI contended that Exhibit 319 included relevant information that was not unnecessarily 

cumulative. Accordingly, the AL.T modifies the tentative ruling regarding Exhibit 319 and 

admits a version of it on the condition that the information pertaining to modeling is 

redacted. 

5. Exhibit 320 

Exhibit 320 summarizes changes in underwriting restrictions and includes 

relevant information in addition to Exhibit 424 and testimony. Exhibit 320 is not 

confidential because it represents a response Applicant provided to CDI prior to this 

hearing being noticed. This information was provided online through the application 

SERFF, which displays rate filing information to the public. Accordingly, Exhibit 320 is 

admitted and the testimony accompanying it is unsealed. 

6. Exhibit 381 

During the hearing, the parties clarified their arguments regarding Exhibit 3 81. 

CDl contended that the information in Exhibit 381 is not unnecessarily cumulative. SFG 

argued that if Exhibit 381 is admitted, the testimony regarding Exhibit 381 should not be 

admitted based on the arguments SFG raised in its Motion for Leave to Submit Sur~ 

Rebuttal Testimony discussed below. The ALJ finds that Exhibit 381 is not uooecessarily 

cumulative and admits Exhibit 381 unsealed. 
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C. Insurance to Value: Exhibits 315 and 316 

Whether changes in lTV distorted catastrophe load ratios is relevant to 

detennining the most appropriate exposure base, Applicant has not demonstrated how 

these exhibits and the accompanying testimony are unnecessarily cumulative of other 

exhibits. This was not contested at the hearing on this motion. Accordingly, the ALJ 

admits Exhibits 315 and 316 unsealed. 

D. Inter-Affiliate Agreements and Reinsurance Contracts 

After further consideration of the arguments during the hearing regarding the 

applicability of the Holding Company Act to rate hearings, the ALJ modifies the tentative 

rulings pertaining to the exhibits below. These exhibits are unsealed. However, the order 

unsealing them is stayed. 

l. Exhibits 329-331 

Exhibits 329 and 330 are relevant to the assertion that "SFG, its parent, SFMA, 

and its affiliates are also tied together financially through reinsurance contracts" or more 

simply to show the financial interconnectedness of the State Farm Group. Exhibit 331 is 

a duplicate of 329 and will be withdrawn. 

At the hearing, CDI contended that Exhibits 329 and 330 are not unnecessarily 

cumulative and SFG argu.ed the opposite. Since the parties do not know what SFG will 

argue in it briefs, the ALJ is not persuaded that these exhibits are unnecessarily 

cumulative and admits them into evidence tmsealed. 
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2. Exhibits 340, 343 and 346 

Exhibits 340 and 343 are inter-affiliate income tax allocation agreements offered 

for the same generalized point as many other <.:onditionally confidential documents- "to 

show the financial interconnectedness ofthe State Farm Group_" Applicant has argu.ed 

that the issue of SFG's independence is relevant to Variance 9. CDI offers Exhibit 346 

for the same reasons CDI offers Exhibit 340 and 343- to rebut "SFG's alleged corporate 

separateness." 

At the hearing, the ALJ clarified that the AL.T found these exhibits to be relevant, 

and not cumulative. SFG did not object to this finding if Exhibits 340, 343, and 346 

remain filed conditionally confidential under seal until the effective date of the 

Commissioner's decision. Accordingly, Exhibits 340, 343 and 346 arc admitted into 

evidence. As a final ruling by the ALJ, these documents are unsealed, but they remain 

sealed as conditionally confidential during the period ofthe stay of this ruling. 

3. Exhibit 34 7 

Schedule 2 of Exhibit 347lists the services State Fann Mutual (SFM) offers its 

affiliates. CDI offers Exhibit 34 7 to show the "overall context of the shared inter-affiliate 

services at issue." As with Exhibits 340, 343 and 346, CDI contended at the hearing that 

these documents are not unnecessarily cumulative. Consistent with the ruling on the 

income tax allocation exhibits, the ALJ does not adopt the tentative ruling and admits 

Exhibit 347. Exhibit 347 is unsealed. However, the order unsealing Exhibit 347 is stayed-

E. Reinsurance Contracts (Exhibits 365-367) 

Applicant contended in its motion that the reinsurance contracts in these exhibits 

are cumulative because there is ample testimony in the record to establish that SFG has a 
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reinsurance program and the portion that is provided by SFM. At the hearing, CDI 

contended that these exhibits are not unnecessarily cumulative. Since the parties do not 

know how SFG will argue issues related to them in their post-hearing briefs, the ALJ 

does not adopt the tentative rulings and admits Exhibits 365-367, which are unsealed. 

However, the order unsealing Exhibits 365-367 is stayed. 

F. Marketing Exhibits 344,345,350 and 712. 

Exhibits 344, 345 and 350 offer information on the allocation of marketing 

expenses and $trategy relevant to the independence ofSFG. Exhibit 712 is a redacted 

copy of Exhibit 344. Exhibit 712 is not admitted. Accordingly, Exhibits 344, 345 and 350 

are admitted and the accompanying testimony is unsealed. 

G. Investment Policies (Exhibits 354, 181, and 363) 

Exhibit 354 and 363 arc investment policies for the State Farm Group. Exhibit 

181 is part of Exhibit 354. They are relevant to Applicant's investment risk and the 

relationship between SFG and SFM .. Fo.r example, CDI offers Exhibit 363 to support 

testimony that Applicant is invested 100% in bonds as part of State Farm Group's overall 

investment strategy. Applicant has not demonstrated how the information in these 

exhibits is cumulative. Accordingly, Exhibits 354 and 363 are admitted and the 

accompanying testimony is unsealed. Exhibit I 81 is not admitted as it is subsumed within 

Exhibit 344. 

H. Exhibits 704, 705,706,707,708 and 709 

Exhibit 704 contains answers given by SFG to questions asked by AM Best 

in preparing its credit reports. This exhibit parti.ally explains how AM Best gathered 

information to prepare its reports. Exhibits 705 and 706 include detailed information 
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regarding Probable Maximum Loss (PML) data. Exhibit 707 is a detailed description of 

State Farm's Mega Catastrophe Measure (MCM), and Exhibits 708 and 709 are emails 

regarding the same. 

The tentative rulings regarding these specific exhibits were not discussed at the 

hearing. Upon further consideration, the ALJ does not find Exhibits 704-709 to be 

unnecessarily cumulative. Consistent with the rulings regarding the other exhibits, the 

ALJ admits Exhibits 704-709 unsealed. However, the order unsealing Exhibits 704-709 is 

stayed. 

I. Officers, Directors, and Committee Members (Exhibits 754 and 755) 

Exhibits 754 and 755 are Secretary's Certificates, identifying officers and 

directors ofSFM and SFG. Only some of this information appears in other exhibits. 

Applicant has not demonstrated that this information is not publicly available from the 

Illinois Secretary of State. SFG did not contest the finding that these documents are 

relevant, not cumulative, and not statutorily privileged. Accordingly, the ALJ admits 

Exhibits 754 and 755 unsealed and unseals any accompanying testimony. 

J. Exhibits 904 and 905 

The ALJ adopts the tentative ruling not to admit these documents because no 

party moved that they be admitted into evidence. 

K. Confidentiality Designations Withdrawn by SFG 

During the hearing, Applicant withdrew the confidential status of Exhibits 332, 

379 and 418. Applicant also withdrew the confidential status of pre-filed direct testimony 

of Dr. Hemphill paragraphs 51-58, 83, 84, 123; pre-filed rebuttal testimony of Dr. 

Hemphill paragraphs 57 and 58; pre-filed direct testimony of Mr. Schwartz lines 20:20-
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21:11, 32: 1-17; pre-filed rebuttal testimony of Ms. Spiker paragraphs 4 and 7; and the 

testimony noted in section 8 of the orders. Accordingly, this testimony is unsealed. 

L. Pre-filed and Hearing Testimony 

In accordance with Insurance Code section 1861.07, all conditionally confidential 

pre-filed testimony and hearing testimony not already unsealed is unsealed. However, the 

unsealing of this testimony is stayed until the effective date of the Commissioner's final 

decision in this matter during which time said testimony remains designated conditionally 

confidential and filed under seal. 

M. SFG's Motion for Leave to Submit Sur-rebuttal Testimony 

On February 18, 2016, SFG filed a motion for leave to file additional sur-rebuttal 

testimony. At the hearing all other parties opposed this motion. As summarized in section 

II.B above, there is no provision for submitting additional sur-rebuttal or any other 

testimony at this date, well after the end of the evidentiary hearing in this matter. 

Applicant has had ample opportunity to present eviden.ce in support of its rate 

application. Applicant has filed extensive, complex direct testimony of its experts and 

over 200 exhibits. Rebuttal testimony is not required, but extensive pre-filed and oral sur

rebuttal has been permitted. 

According to the regulations, if the further expert testimony was needed on a 

particular issue, the AL.T could order it. The ALJ also has broad discretion to limit 

witnesses and evidence that is unnecessarily cumulative. According to the regulations, 

the Applicant has the burden of presenting the evidence to support its rate application 

first. Applicant is not entitled to present opinion testimony last and post -hearing briefs are 
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filed concurrently. The ALJ can determine the weight of all the evidence admitted. Thus, 

SFG's motion for leave to file additional sur-rebuttal testimony is denied. 

N. Post-Hearing Briefs 

On February 25,2016, Applicant requested permission to exceed the page limit 

for post-hearing briefs set by California Code of Regulations, title 10, section 2657.1. 

Applicant requests permission to file l 00 pages for its opening brief and 50 pages for its 

reply brief based on the complexity of the issues, the volume of evidence, and the length 

of briefing in the last rate application determined by a hearing and proposed decision - In 

the Matter of the Rate Application o_(Mercury Casualty Company, File No.: PA-2009-

00009 (Mercury). To review the request to exceed the briefing page limit, Applicant 

provided the Table of Contents of the opening brief from Mercury. 

CW opposed this request and disputed the Applicant's argument that the present 

appeal is more complex and voluminous than Mercury. CDI does not oppose Applicant's 

request. Instead, CDI requests that if the ALJ increases the page limit, the time allowed 

for filing reply bri.efs also be expanded. 

California Code ofRegulations, title 10, section 2657.1 limits opening briefs to 

50 pages and reply briefs to 25 pages, exclusive of the table of contents and table of 

authorities. These limits may only be exceeded upon wri.tten motion and for good cause 

shown. In Mercury, the Applicant submitted an opening brief of 110 pages and the AL.T 

did not allow an increase in the pages of the reply brief. In addition to the issues noted in 

section II of this ruling, the parties dispute three components of the catastrophe 

adjustment (exposure base, trend, Oakland Hills fire treatment) and three tmdisputed but 

unstipulated to issues (number of years, beta method, and weighting). 
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Based on the foregoing, the ALJ finds that the complexity and novelty of this rate 

heating warrant an increase in the opening briefs to 7 5 pages but no increase in the length 

of the reply briefs. This amounts to a total of 100 pages of briefing per party for a total of 

400 pages of briefing. Since section 2657.1 does not allow for an increase in the length of 

time for filing reply briefs, the ALJ does not alter the regulatory time for briefing. 

For the reasons stated above and in the tentative ruling incorporated herein by 

reference, IT IS HEREBY ORDERED: 

1. SFG' s Motion for Leave to Submit Sur-rebuttal Testimony is denied. 

2. Exhibits 181, 712, 904 and 905 are not admitted. 

3. Exhibits 332 (as redacted), 379, and 418 are admitted and unsealed. 

4. Pre-filed direct testimony of Dr. Hemphill in paragraphs 51-58, 83, 84, 123 is 

unsealed. 

5. Pre-filed rebuttal testimony of Dr. Hemphill in paragraphs 57 and 58 is 

unsealed. 

6. Pre-filed direct testimony of Mr. Schwartz in lines 20:20-21 :ll, 32:1-17 is 

unsealed. 

7. Pre-filed rebuttal testimony of Ms. Spiker in paragraphs 4 and 7 is unsealed. 

8. The following lines of testimony are unsealed: 

111:3-17, 222:14-223:12, 223:17-224:10, 223:13-16; 224:11-19; 226:9-21' 
751:15, 1368:23-1369:2,1704:10-1705:2,1707:19-24,1712:5-9,1778:13-
1779:16, 1806:6-11,2215:23-2216:6,2242:17-18,2243:7-9,2276:25-
2278: 13; 2287:20-2288:3, 2718:24-2721:15, 2722:22-2723:23. 

9. The following documents are admitted into evidence: 

l 09.3, 305, 311, 315, 316, 320, 329, 330, 340, 343, 344, 345, 346, 34 7, 350, 
354,363,365-367,381,400-402,406,424,512,517,704-709,710,719,720, 
754, and 755. 
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The documents above in this section are unsealed; however, the unsealing of 

these exhibits is stayed until the effective date ofthe Commissioner's decision 

in this matter during which time said testimony remains designated 

conditionally confidential and filed under seal. 

l 0. Exhibit 319 is admitted on the condition that information pertaining to 

wildfire modeling is redacted. However, unsealing of Exhibit 319 is stayed 

until the effective date ofthe Commissioner's decision in this matter during 

which time said testimony remains designated conditionally confidential and 

filed under seal. 

ll. TI1e pre-filed direct, pre-filed rebuttal, and hearing testimony not already 

unsealed is unsealed. However, other than the pages unsealed in sections 4-8 

above, this order unsealing the remainder of the testimony is stayed until the 

effective date of the Commissioner's decision in this matter during which time 

said testimony remains designated conditionally confidential and filed under 

seal. 

12. If not explicitly ruled on in this order, any document filed conditionally 

confidential in this matter remains filed under seal pursuant to the parties' 

Protective Order until the effective date of the Commissioner's decision. 

13. The parties shall refile exhibits and pre-filed testimony along with a Final 

Joint Exhibit List in accordance with this order by March 10, 2016 at which 

time the evidentiary hearing in this matter is closed. 

14. In accordance, with California Code of Regulations, title 10, section 2657.1, 

the parties shall file conctUTent opening briefs by April 11, 2016. Opening 
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briefs shall not exceed 75 pages, exclusive of the table of contents and table of 

authorities. 

15. The parties shall file concurrent reply briefs by April26, 2016. Reply briefs 

shall not exceed 25 pages, exclusive of the table of contents and table of 

authorities. 

Dated: Match 3, 2016 
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CONSUMER FEDERATION OF CALIFORNIA 
II 07 9th Street, Suite 625 

Consumer Federation of California 

Sacramento, CA 95814 
Tel. No.: (916) 498-9616 
FAX No.: (916) 498-9611 
holober@consumercal.org 
douglasHeller@ymail.com 
alewis@consumercal.org 
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Harvey Rosenfield, Esq. 
Pamela Pressley, Esq. 
CONSUMER WATCHDOG 
2701 Ocean Park Blvd., Suite 112 
Santa Monica, CA 90405 
Tel. No.: (31 0) 392-0522 
FAX No.: (310) 392-8874 
harvey@consumerwatchdog.com 
pam@consumerwatchdog.com 

Daniel Y. Zohar, Esq. 
Todd M. Foreman., Esq. 
ZOHAR LAW FIRM P.C. 
601 S. Figueroa Street, Suite 2675 
Los Angeles, CA 90017 
Tel. No.: (213) 689-1300 
FAX No.: (213) 689-1305 
dzohar@zoharlawfum.cgm 
tforeman@zoharlawfirm.com 

Edward Wu, Esq. 
Staff Counsel & Public Advisor 
Office of the Public Advisor 

ADM HEARING BUREAU 

PARTY SERVICE LIST 
FILE NO. PA-2015-00004 

NON-PARTY 

Attomey(s) for Intervenor 
Consumer Watchdog 

Attomey(s) for Intervenor 
Consumer Watchdog 

via Email 

CALIFORNIA DEPARTMENT OF INSURANCE 
300 South Spring St., 12'h Floor 
Los Angeles, CA 90013 
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Exh. 
No. 

 
 
 

Description 
 
 
 
 

Date 
Admitted/ 

Notes 
 

 

Cited 
in 

Post-
trial 

Briefs 

Cited in 
Comm’r  

Final 
Decision

1 

ORSA 
Document 

Registration 
Document 

Declaration 
Supporting 

Sealing 

Exhibits Offered by State Farm General Insurance Company 
109.3 CONFIDENTIAL: Business Growth in 

Areas with High or Very High Wildfire 
Exposure – State Farm California All 
Forms Combined (see also SFG-
WATKINS 01567) 

Admitted 
3/3/16 

CDI 
CFC 

@ pp. 22, 
23, 31, 
36 

  Decl. of Karen 
Terry ¶¶ 4, 7-10 

Exhibits Offered by California Department of Insurance 
305 CONFIDENTIAL: State Farm 

Homeowners Overview, SFG-CA-
HO_00015255 [Redacted] 

Admitted 
3/3/16 

CDI 
CW 
SFG 

@ pp. 25, 
26, 31, 
33, 34 

  Decl. of Karen 
Terry ¶¶ 4, 5, 8-10 

311 CONFIDENTIAL: Enterprise 
Economic Capital Model: 2014 
Methodology, Assumptions, and 
Results, SFG-CA-HO_00016463 
[Redacted to ½ page]  

Admitted 
3/3/16 

CDI 
SFG 

@ pp. 29, 
30, 40 
 
@ pp. 41, 
42 

Yes  Decl. of Ronald 
Barlin ¶ 4-7, 9, 13 

315 CONFIDENTIAL: Insurance to Value 
Processing & Tools, SFG-CA-HO 
00006175 

Admitted 
3/3/16 

CDI @ pp. 
24-25, 
41, 42 
@ p. 40 

  Decl. of Eric Miller 
¶¶ 3-8 

316 CONFIDENTIAL: ITV and 
Replacement Cost Calculators, SFG-

Admitted 
3/3/16 

CDI @ pp. 
24-25 

  Decl. of Eric Miller 
¶¶ 3-8 

                                                 
1 Citations highlighted in gray indicate that while the identified exhibit falls within the range of a cited portion of a party’s brief, pre-
filed testimony or transcript, the confidential material is off-point for the proposition cited. 
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Exh. 
No. 

 
 
 

Description 
 
 
 
 

Date 
Admitted/ 

Notes 
 

 

Cited 
in 

Post-
trial 

Briefs 

Cited in 
Comm’r  

Final 
Decision

1 

ORSA 
Document 

Registration 
Document 

Declaration 
Supporting 

Sealing 

CA-HO 00027494 
319 CONFIDENTIAL: December 16, 2011 

Email from Jeff McCarty Regarding 
Wildfire Underwriting, SFG-CA-HO 
00018935 [Redacted] 

Admitted 
3/3/16  

CDI 
SFG 

@ pp. 29, 
30 

  Decl. of Heather 
Pierce ¶¶ 11, 15 

320 CONFIDENTIAL: January 29, 2015 
Response Submitted via SERFF 
Regarding Wildfire Underwriting 
Restrictions 

Admitted 
3/3/16 

 @ pp. 
22-23 

  Decl. of  Chellie 
Miller ¶¶ 3-8 

329 CONFIDENTIAL: Reinsurance 
Contracts, SFG-CA-HO 00018858 

Admitted 
3/3/16 

CDI @ pp. 41, 
42 

 Yes Decl. of Jim Larson 
¶¶ 11-12 

330 CONFIDENTIAL: Reinsurance 
Contracts, SFG-CA-HO_00018913 

Admitted 
3/3/16 

CDI   Yes Decl. of Jim Larson 
¶¶ 11-12 

340 CONFIDENTIAL: Federal Tax 
Allocation Agreement, SFG-CA-HO 
00028892 

Admitted 
3/3/16 

No No  Yes Decl. of  Jim 
Larson ¶¶ 4-7, 12 

343 CONFIDENTIAL: Income Tax 
Allocation Agreement, SFG-CA-HO 
00028897 

Admitted 
3/3/16 

No No  Yes Decl. of  Jim 
Larson ¶¶ 4-7, 12 

344 CONFIDENTIAL: May 29, 2013 
Email from Lyle Rudin Regarding 
Cross-Selling Opportunities, SFG-CA-
HO 00019058 

Admitted 
3/3/16 

CDI @ pp. 41, 
42 

  Decl. of  Jim 
Larson ¶¶ 9-10, 12 

345 CONFIDENTIAL: Property & 
Casualty Product Line & Capability 

Admitted 
3/3/16 

CDI @ p. 40 
 

Similar 
principles 

 Decl. of Susan 
Cleaver ¶¶ 4-8, 10 
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Exh. 
No. 

 
 
 

Description 
 
 
 
 

Date 
Admitted/ 

Notes 
 

 

Cited 
in 

Post-
trial 

Briefs 

Cited in 
Comm’r  

Final 
Decision

1 

ORSA 
Document 

Registration 
Document 

Declaration 
Supporting 

Sealing 

Plan (2016-2018); SFG-CA -HO 
00014571 [Redacted to portions of 2 
pages] 

@ pp. 41, 
42 

apply 

346 CONFIDENTIAL: Umbrella Excess of 
Loss Reinsurance Allocation 
Agreement (2012), SFG-CA-
HO_00028901 

Admitted 
3/3/16 

CDI @ p. 13  Yes Decl. of Heather 
Pierce ¶¶ 4-6, 9-10, 
15 

347 CONFIDENTIAL: Services Agreement 
Between SFMAIC and Subsidiaries, 
SFG-CA-HO 00028728 [Redacted] 

Admitted 
3/3/16 

CDI @ pp. 13, 
41 , 42 

 Yes Decl. of Jim Larson 
¶¶ 4-8, 12 

350 CONFIDENTIAL: August 2014 Email 
Correspondence Regarding Marketing 
Allocation, SFG-CA-HO 00014557 

Admitted 
3/3/16 

CDI @ p. 42   Decl. of Karen 
Terry ¶¶ 4, 5, 8-10 

354 CONFIDENTIAL: State Farm 
Insurance Companies Investment 
Policies, SFG-CA-HO 00013801 

Admitted 
3/3/16 

CDI @ p. 40 
 
@ p. 42 

Similar 
principles 
app.ly 

 Decl. of Joe Young 
¶¶ 4-10 

363 CONFIDENTIAL: 2014 Investment 
Program Memorandum, SFG-CA-HO 
00013794 

Admitted 
3/3/16 

CDI @ p. 40 
 
@ pp. 42, 
52, 53 

  Decl. of Joe Young 
¶¶ 4-10 

364 CONFIDENTIAL: 2015 Investment 
Program Memorandum, SFG-CA-HO 
00013798 

Withdrawn CDI @ pp. 
52-53 

 Yes Exhibit was 
withdrawn prior to 
renewed motion to 
seal and not 
admitted into 
evidence; however, 
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Exh. 
No. 

 
 
 

Description 
 
 
 
 

Date 
Admitted/ 

Notes 
 

 

Cited 
in 

Post-
trial 

Briefs 

Cited in 
Comm’r  

Final 
Decision

1 

ORSA 
Document 

Registration 
Document 

Declaration 
Supporting 

Sealing 

based on initial 
motion to seal, see 
Decl. of Joe Young 
¶¶ 4-8 

365 CONFIDENTIAL: California 
Catastrophe Excess of Loss 
Reinsurance Agreement, SFG-CA-HO 
00013062 [Redacted] 

Admitted 
3/3/16 

CDI @ p. 40 
 
@ pp. 41, 
42 

  Decl. of  Heather 
Pierce  ¶¶ 4-8, 10, 
15 

366 CONFIDENTIAL: Interests and 
Liabilities Agreement, SFG-CA-HO 
00013125 

Admitted 
3/3/16 

CDI @ p. 40 
 
@ pp. 41, 
42 

  Decl. of  Heather 
Pierce  ¶¶ 4-8, 10, 
15 

367 CONFIDENTIAL: Amended and 
Restated California Catastrophe 
Aggregate Excess of Loss Reinsurance 
Contract, SFG-CA-HO 00013133 
[Redacted] 

Admitted 
3/3/16 

CDI @ p. 40 
@ pp. 41, 
42 

  Decl. of  Heather 
Pierce  ¶¶ 4-8, 10, 
15 

381 CONFIDENTIAL – 12/9/14 State 
Farm General Board Meeting – 
[Excerpts] 

Admitted 
3/3/16 

CDI 
CFC 

No   Decl. of Michelle 
Mancias ¶¶ 4, 8-11 

400 CONFIDENTIAL: Excerpts from June 
8, 2014 State Farm Risk Report, SFG-
CA-HO_00030913 [Excerpted to 5 
pages] 

Admitted 
3/3/16 

CDI @ p. 40 
 
@ pp. 42, 
52, 53, 
57 

Yes  Decl. of Ronald 
Barlin ¶¶ 4-7, 11, 
13 

401 CONFIDENTIAL: Excerpts from Admitted 
3/3/16 

CDI @ p. 40 Similar  Decl. of Ronald 
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Exh. 
No. 

 
 
 

Description 
 
 
 
 

Date 
Admitted/ 

Notes 
 

 

Cited 
in 

Post-
trial 

Briefs 

Cited in 
Comm’r  

Final 
Decision

1 

ORSA 
Document 

Registration 
Document 

Declaration 
Supporting 

Sealing 

September 9, 2012 State Farm 
Enterprise Risks, SFG-CA-
HO_00031909 [Excerpted to 3 pages] 

 
@ pp. 42, 
52, 53, 
57 

principles 
app.ly 

Barlin ¶¶ 4-7, 11, 
13 

402 CONFIDENTIAL: Excerpts from 
2015-2017 Product Line and Capability 
Plan, SFG-CA-HO_00031427 
[Excerpted to 4 pages] 

Admitted 
3/3/16 

CDI @ p. 40 
 
@ pp. 42, 
52, 53 

Yes  Decl. of Susan 
Cleaver ¶¶ 4-7, 9-
10 

406 CONFIDENTIAL: Revised Version of 
SFG Exh.109-0003 UW Impact 

Admitted 
3/3/16 

CFC @ p. 36   Decl. of Karen 
Terry ¶¶ 4, 7-10 

427/Q Reunderwriting Claims that Closed 
Without Payment 

Not 
admitted 

CDI @ p. 40 
 
@ p. 42 

  This document was 
not produced by 
SFG in this 
proceeding (it was 
taken by CDI from 
a different State 
Farm submission), 
and was not 
admitted into the 
record, so SFG did 
not have an 
opportunity to move 
to seal. 

 Exhibits Offered by Consumer Federation of California 
512 CONFIDENTIAL: California Admitted CFC @ pp.   Decl. of Karen 
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Exh. 
No. 

 
 
 

Description 
 
 
 
 

Date 
Admitted/ 

Notes 
 

 

Cited 
in 

Post-
trial 

Briefs 

Cited in 
Comm’r  

Final 
Decision

1 

ORSA 
Document 

Registration 
Document 

Declaration 
Supporting 

Sealing 

Homeowners Policies in Force by 
Current Wildfire Risk 

3/3/16 22-23 Terry ¶¶ 4, 7-10 

517 CONFIDENTIAL: SFGIC California 
Homeowners: All Forms Combined 
Change in Mix of Wildfire Risk 

Admitted 
3/3/16 

CFC No   Decl. of Karen 
Terry ¶¶ 4, 7-10 

 Exhibits Offered by Consumer Watchdog 
704 CONFIDENTIAL - A.M Best 

Company, Inc. – Supplemental Rating 
Questionnaire Property and Casualty 
Insurers Business of 2012 for SFGIC  

Admitted 
3/3/16 

No No   Decl. of Jim Larson 
¶¶ 9-10, 12 

705 CONFIDENTIAL – Email, from Jeff 
McCarty, Asst. Vice President & 
Actuary, Catastrophe Risk 
Management & Reinsurance, to Senior 
Vice Presidents, RE: 2012 State Farm 
Hurricane & Earthquake PML 
Estimates, March 16, 2012  

Admitted 
3/3/16 

No No   Decl. of Heather 
Pierce ¶¶ 12, 13, 15 

706 CONFIDENTIAL - Direct Earthquake 
/ Hurricane Return Period Loss (PML) 
by Catastrophe Region 

Admitted 
3/3/16 

No No   Decl. of Heather 
Pierce ¶¶ 12, 13, 15 

707 CONFIDENTIAL - State Farm Mega 
Catastrophe Measure: Executive 
Summary [Redacted to 8 lines] 

Admitted 
3/3/16 

No No Similar 
principles 
apply 

 Decl. of Heather 
Pierce ¶¶ 14-15 

708 CONFIDENTIAL Email from Jeff 
McCarty, Asst. Vice President & 

Admitted 
3/3/16 

No No   Decl. of Heather 
Pierce ¶¶ 14-15 
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Exh. 
No. 

 
 
 

Description 
 
 
 
 

Date 
Admitted/ 

Notes 
 

 

Cited 
in 

Post-
trial 

Briefs 

Cited in 
Comm’r  

Final 
Decision

1 

ORSA 
Document 

Registration 
Document 

Declaration 
Supporting 

Sealing 

Actuary, Catastrophe Risk 
Management & Reinsurance, to various 
recipients, RE: SFMCM Update,  Jan. 
2, 2013  

709 CONFIDENTIAL - Email, from 
HOME PC-
PCUCOMMUNICAITONS, to various 
recipients, RE: Local Catastrophe 
Measure, May 20, 2013  

Admitted 
3/3/16 

No No   Decl. of Heather 
Pierce ¶¶ 14-15 

710 CONFIDENTIAL - State Farm 
Enterprise Risk Management Policy, 
Aug. 11, 2014 [Redacted to portions of 
4 pages] 

Admitted 
3/3/16 

No No Yes  Decl. of Ronald 
Barlin ¶¶ 4-8, 13 

719 CONFIDENTIAL - 2014 State Farm 
Stress Test Results, Sept. 8, 2014 
[Redacted to 6 pages] 

Admitted 
3/3/16 

No No Yes  Decl. of Ronald 
Barlin ¶¶ 4-7, 10, 
13 

720 CONFIDENTIAL – Excerpts from 
2014 State Farm Stress Test Results: 
Appendix A, September 8, 2014 
[Redacted to portions of 3 pages] 

Admitted 
3/3/16 

CW @ pp. 56, 
57 

Yes  Decl. of Ronald 
Barlin ¶¶ 4-7, 10, 
13 

754 CONFIDENTIAL: Secretary's 
Certificate of Officers and Directors of 
SFMAIC as of November 1, 2015  

Admitted 
3/3/16 

CW No   Decl. of Michelle 
Mancias ¶¶ 5, 11 

755 CONFIDENTIAL: Secretary's 
Certificate of Officers and Directors of 
SFGIC as of November 1, 2015 

Admitted 
3/3/16 

CW No   Decl. of Michelle 
Mancias ¶¶ 5, 11 
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Tr. 
Vol. 

Date Open Session – 
Confidentiality. 
Asserted 

Confidential Session Proposed 
Unconditionally 
Sealed  

Witness(es) 

1 November 16, 2015 111:3-17  111:3-17 
 

Nancy Watkins 

1 November 16, 2015  222-226 222:14-226:10 
 

Nancy Watkins 

4 November 19, 2015 751:8-14  751:8-14 
 

David Appel 

5 November 20, 2015  1210-1218 1210:20-1211:9 
 

David Appel 

6 November 23, 2015 1283:10-12 
1315:20-22 
1335:13-16 
1368:9-1369:8 

 1283:10-12 
1315:20-22 
1335:13-16 
1368:9-1369:8 
 

Isabel Spiker 

8 January 6, 2016  1688-1806 1702:25-1708:12 
1711:4-1712:23 
1720:11-18 
1731:6-1735:21 
1738:4-16 
1739:3-15 
1743:24-1745:7 
1752:2-24 
1754:2-21 
1777:18-1779:16 
1790:24-1795:12 
1796:3-1799:24 
1802:14-1806:11 
 

Nancy Watkins 

10 January 8, 2016  2215-2305 2215:10-2216:6 Karen Terry 
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2242:13-2243:16 
2276:25-2278:13 
2287:20-2289:8 
 

11 January 11, 2016 2534:17-2535:5 2537-2574 2534:17-2535:5 
2537:6-22 
2550:7-18 
2551:2-3 
 

David Appel 

12 January 12, 2016  2715-2723 2715:3-2723:23 
 

Isabel Spiker 
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DEPARTMENT OF INSURANCE 
ADMINISTRATIVE HEARING BUREAU 
45 Fremont Street, 22rtd Floor 
San Francisco, CA 94105 
Telephone: (415)538-4251 
FAX No.: (415) 904-5854 
www.insiirance.ca.gov 

BEFORE THE INSURANCE COMMISSIONER 

OF THE STATE OF CALIFORNIA 

In the Matter of the Rate Appli cation of 

STATE FARM GENERAL 
INSURANCE COMPANY, 

Applicant. 

FILE NO.: PA-2015-00004 

ORDER ENTERING STIPULATED PROTECTIVE ORDER 

Good cause appearing, IT IS HEREBY ORDERED that the Stipulated Protective 

Order submitted in this matter and, attached hereto, is entered as the Order of this tribunal. 

State Farm General Insurance Company, the California Department of Insurance. 

Consumer Watchdog, and Consumer Federation of California, and all Qualified Persons 

described in paragraph 5 of the Stipulated Protective Order shall be bound by and comply 

with the terms of the Stipulated Protective Order as set forth therein. 

Retention of jurisdiction by the Administrative Law Judge (4<ALJ") pursuant to 

paragraph 19 following final termination of this case is not intended to confer upon the 

ALJ jurisdiction to determine civil claims that "misappropriation" (Civil Code 

§3426.1(b)) of confidential information, or a breach of the contract have occurred, are 

occurring or arc threatened, where such claims are otherwise justiciable in civil court, nor 

to create an administrative remedy that must be exhausted before such civil claims may 
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proceed. The retention of jurisdiction is intended to confirm that the confi dentiality of 

protected information survives the termination of this case, and that the ALJ has the 

authority to resolve disputes over how confidential materials shall be managed, retained 

or returned following termination of the proceedings. 

Dated: August 11, 2015 

Administrative Law Judge 
Administrative Hearing Bureau 
California Department of Insurance 

2 
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FILED 

AUG 04 2015 

BEFORE THE INSURANCE COMMISSIONER 
OF THE STATE OF CALIFORNIA 

In the Matter of the Rate Application of 

State Farm General Insurance 
Company, 

Applicant. 

File No.: PA 2015-00004 

STIPULATED PROTECTIVE ORDER; 
(PROPOSED] ORDER THEREON 

STIPULATED PROTECTIVE ORDER: [PROPOSED] ORDER THEREON 
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Applicant State Farm General Insurance Company (''State Farm General" or "Applicant"),, 

the California Department of Insurance ("CD!" or the "Department"),1 Intervener Consumer 

Watchdog ("CWD"), and Intervener Consumer Federation of California ("CFC") (collectively, 

"the Parties"), in order to facilitate discovery and the free exchange of information during the 

discovery process and govern the disclosure of material that the Parties may deem confidential, 

agree and seek an order from the administrative law judge, as follows: 

1. Confidential Information. In connection with this Proceeding (as defined in 10 

CCR § 2651.1 (h), certain information, including information contained in documents and 

writings (as broadly defined in California Evidence Code Section 250), hearing testimony, 

hearing exhibits, discovery responses, and other written, recorded, or graphic matters that the 

designating Party claims is proprietary, trade secret (as defined in California Civil Code § 

3624.1(d)), commercially sensitive, or qualifies for protection under California law arid/or 

existing confidentiality or nondisclosure agreements, may be designated as "Confidential" 

(hereinafter "Confidential Material") pursuant to paragraph 2 below. The designation of material 

as "Confidential" will not conclusively determine that the material is subject to protection 

pursuant to this Stipulated Protective Order and [Proposed] Order ("Stipulation and Order") or 

under California law, and nothing herein shall alter the right of any Party to contest the 

confidentiality of any item so designated, subject to the procedures set forth herein. Nothing 

herein is intended to confer confidential or protected status on information that is not otherwise 

protected under applicable law or which has been publicly disseminated. Nothing herein is 

intended to remove confidential or protected status from information that is protected against 

disclosure by other sources of confidential protection, including California law, confidentiality or 

nondisclosure agreements, and/or other protective orders. 

2. Designating Confidential Material. A Party producing Confidential Materia) (the 

"Designating Party") shall designate Confidential Material by prominently stamping or similarly 

marking each page with the legend "CONFIDENTIAL" or other similar marking in a legible 

format. The Designating Party will make a good faith effort to mark as "CONFIDENTIAL" only 

1 References to CDJ as a Party in this Order shall not include the Administrative Hearing Bureau. 

_____ 1 
STIPULATED PROTECTIVE ORDER; [PROPOSED] ORDER THEREON 
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those documents that actually contain Confidential Material as defined in Paragraph 1, above. 

Any documents that have been publicly disseminated, including any non-confidential documents 

or files submitted by State Farm General to the Department in connection with its rate application 

through SERF.F, shall not be designated "CONFIDENTIAL." However, the preceding sentence 

shall not dim inish or eliminate the right of State Farm Genera] to assert confidential status of any 

documents or files submitted by State Farm General to the Department through SERFF under a 

designation of confidentiality, so long as the documents arc produced to all Parties in this matter. 

All correspondence, submissions, and other written materials that quote from or refer to 

the substance of any Confidential Material shall, to the extent of the quote or reference, be treated 

as confidential in accordance with the provisions of this paragraph and each page (or section) of 

such documents that contains such Confidential Material shall be marked in accordance with the 

provisions of this paragraph. Each page of such correspondence, submissions or other written 

materials containing Confidential Material must be marked "CONFIDENTIAL," with non

confidential pages included without the "CONFIDENTIAL" legend. 

3. Subsequent Designation, (a) Any Party who produces material/information during 

the course of this Proceeding without designating such material/information as Confidential 

Material pursuant to Paragraph 2 above, may subsequently determine that such 

material/information should have been designated Confidential Material. The Designating Party 

shall notify the other Parties, in writing, of the Designating Party's election to so treat the 

material/information along with appropriately marked documents. Material/information newly 

designated as Confidential Material pursuant to this paragraph shall thereafter be treated as if 

originally designated pursuant to this Stipulation and Order, and shall be subject to the full force 

and effect of this Stipulation and Order; provided, however, that the receiving Party or Parties 

shall under no circumstances be liable or accountable for any disclosure of the newly designated 

Confidential Material to any person prior to the subsequent designation pursuant to this 

paragraph. This Paragraph 3(a) does not apply to any information or documents produced prior to 

the effective date of this stipulation. 

(b) Additionally, if a producing Party produces documents or information originally 

___ 2 
STIPULATED PROTECTIVE ORDER; [PROPOSED] ORDER THEREON 



115 

] 

2 

3 

4 

5 

6 

7 

8 

9 

10 

n 

12 

13 

1.4 

15 

16  

17 

18 

19 

20 

21  

22 

23 

24 

25 

26 

27 

28 

13:44 4159045854 ADM HEARING BUREAU PAGE 

provided to it by another Party under a designation or obligation of confidentiality, but the 

producing Party fails to designate such documents or information as Confidential Material, the 

Party that originally provided the material may request that the producing Party designate them as 

Confidential Material; if the producing party fails to do so within a reasonable time, the party thai; 

originally provided the material may seek an order from the Administrative Law Judge 

compelling the producing Party to do so. In relation to any such motion, the party asserting 

confidentiality bears the burden of proving that the documents are entitled to protection. Such 

documents shall be conditionally treated as Confidential Material from the time of such request 

until the issue of confidentiality is resolved. 

4. Protection. The protections conferred by this Stipulation and Order cover not only 

Confidential Material (e.g., produced as discovery or provided as testimony), but also any 

information copied or extracted therefrom, as well as copies, excerpts, summaries, or 

compilations thereof, plus testimony, conversations, or presentations by Parties or counsel in the 

hearing or in other settings that; might reveal Confidential Material. Confidential Material, the 

information contained therein, and any summaries, copies, abstracts, or other documents derived 

in whole or in part from material designated as "Confidential" shall be used only for the purpose 

of this Proceeding or settlement of this matter, and for no other purpose, including, but not limited 

to, any business purpose or in connection with any other civil action or administrative proceeding. 

All Confidential Material received pursuant to this Stipulation and Order shall be maintained and 

returned or destroyed strictly in accordance with Paragraph 20, herein. If the Administrative Law 

Judge or other judicial officer with authority to make such a determination finds that material 

marked "Confidential" is not subject to protection or the material is otherwise made public 

pursuant the terms of this Stipulation and Order, said material will no longer be deemed 

Confidential Material pursuant to this Stipulation and Order. 

5. Qualified Persons. Confidential Material may be disclosed or made available only 

to the "Qualified Persons" designated below: 

a. Counsel for the Parties (including paralegals and other legal support staff assisting 

counsel in connection with this Proceeding) and employees, officers, and directors 

3 ___ 
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of the Parties to whom counsel of record has determined disclosure is reasonably 

necessary for the evaluation, litigation, or settlement of this Proceeding, and to 

whom counsel of record has either explained the terms of or provided a copy of, 

this Stipulation and Order; 

b. Outside counsel and advocates of record for any Party and employees of outside 

counsel assisting counsel in connection with this Proceeding; 

c. Non-party consultants2 and experts and their employees to whom disclosure is 

reasonably necessary for the evaluation, litigation, or settlement of this Proceeding 

who have signed the Declaration of Compliance (attached hereto as Exhibit A); 

d. The author of the document or the original source of the information or a custodian 

or other person who previously received or was directly involved in the specific 

matter(s) addressed in the Confidential Material, as is evident from its face or 

reasonably certain in view of other testimony or evidence; 

e. The Administrative Law Judge, other Administrative Hearing Bureau personnel, 

and hearing reporters for this Proceeding; 

f. Third-party vendors, such as copying services or litigation support vendors retained 

to assist in the recording, preservation, organization, filing, storage and retrieval of 

documents, information and data in connection with this Proceeding who have 

signed the Declaration of Compliance (attached hereto as Exhibit A); and 

g. Any other person as to whom all Parties agree in writing, or on the record of a 

proceeding in this matter. 

Prior to receiving any Confidential Material, counsel of record for the disclosing Party 

shall provide each Qualified Person designated in Paragraphs 5.c,, 5.f, or 5.g a copy ofthis 

Stipulation and Order and shall obtain an executed declaration of compliance in the form of 

2 As used herein, "Non-party consultant*' means a person with specialized knowledge or 
experience in a matter pertinent to the litigation who (1) is consulted by a Party or its counsel in 
this Proceeding, (2) is not a past or current employee State Farm General or its competitors, and 
(3) at the time of retention, is not anticipated to become an employee of State Farm General or of 
a its competitor(s). A Non-party consultant does not include individuals who will be called to 
testify as witnesses in this matter. 

STIPULATED PROTECTIVE ORDER; [PROPOSED] ORDER THEREON 
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Exhibit "A" from the Qualified Person. Counsel disclosing the information shall maintain the 

executed declaration of compliance. Copies and extracts of Confidential Materials may be made 

by or for Qualified Persons, provided that all copies and extracts are appropriately marked as 

Confidential and kept in compliance with the terms of this Stipulation and Order. 

6. Custody of Confidential Material, All Confidential Material, and notes or other 

records regarding that information, shall be maintained in the sole custody of counsel of record 

for the Patties and the Parties' in-house counsel, if any, and no partial or complete copies thereof 

containing Confidential Material shall be retained by anyone else at any location, except that 

consultants and experts may retain documents on a temporary basis for purposes of study, 

analysis and preparation of the case. A person with custody of Confidential Materials shall 

maintain it in a manner that limits access to Qualified Persons pursuant to Paragraph 5 above. 

7. Independent Source and Disclosure. "Nothing herein shall be construed to: 

(a) impose any restrictions on the use or disclosure by a Party of Confidential Material legally 

obtained by such Party, without confidentiality restrictions, independently of discovery and 

production in this Proceeding, whether or not such Confidential Material is also obtained through 

discovery in this matter; (b) prevent a Party from disclosing its own Confidential Material, as it 

deems appropriate; or (c) apply to information that is publicly known through some means other 

than through a violation of this Stipulation and Order. 

8. Designating Testimony. Testimony in this Proceeding may be designated as 

"Confidential Material" by (a) marking the written testimony as Confidential or (b) with regard to 

oral testimony, making a statement to that effect on the record, or providing written notice to the 

reporter (if any) and all counsel of record within 5 business days after the testimony is provided. 

All transcripts of testimony that has been designated as Confidential Material shall bear a legend 

identifying it as such, including a "CONFIDENTIAL" marking on each page that contains 

Confidential Material. There shall be no disclosure of any testimony or transcript designated as 

"CONFIDENTIAL" until after such 5-day period has expired. If a party has an objection to the 

designation of testimony as Confidential Material, the procedures set forth in Paragraph 12 of this 

Stipulation and Order shall apply. 

5 
STIPULATED PROTECTIVE ORDER: [PROPOSED] ORDER THEREON 



015 

]. 

2 

3 

4 

5 

6 

1 

8 

9 

10  

11 

12 

13 

14 

15 

16 

17 

1 8  

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

13:44 4159045854 ADM HEARING BUREAU PAGE 

9. Filing Papers Under Seal. This Stipulation and Order permits any Party to file 

Confidential Material with the Administrative Hearing Bureau, provided that such documents -

including briefs, pleadings or other papers - are conditionally filed under seal under the 

procedures described in Paragraph 10, below. Confidential Material may not be filed on the 

public record without having first been conditionally filed under seal. 

10. Introduction into Evidence. If a Party introduces all or part of any document 

marked "CONFIDENTIAL" into evidence in this Proceeding, the document shall be 

conditionally filed under seal. If and when reference is made to such Confidential Material at the 

hearing in this Proceeding, then the Administrative Law Judge shall exclude from the hearing 

room all persons other than Qualified Persons identified in Paragraph 5 while Confidential 

Material is reviewed or discussed. Any transcript of portions of proceedings at which 

Confidential Material is reviewed or discussed shall bear a legend identifying it as such, including 

a "CONFIDENTIAL" marking on each page that contains Confidential Material. Unless the 

Parties stipulate and the Administrative Law Judge orders that the document is entitled to 

protection as Confidential Material, the Designating Party shall bear the burden of bringing a 

motion to have the document unconditionally filed under seal and proving by a preponderance of 

the evidence the grounds for maintaining its confidentiality within fourteen (14) days after the 

document has been conditionally filed under seal. In the event the Designating Party fails to bring 

a motion within that fourteen-day period, then the material shall not be filed under seal and shall 

not be entitled to any protection pursuant to this Stipulation and Order. However, the document 

will remain conditionally sealed until expiration of that fourteen-day period. If a motion to seal is 

filed by the Designating Party within that fourteen-day period, the document will remain sealed 

until the Administrative Law Judge issues a decision on the motion. 

11. Objections to Designation as Confidential Material, Prior to the close of this 

Proceeding, any Party may notify the other Parties hereto in writing, or on the record of any 

hearing, of its objection that a portion or all of the material/information previously designated as 

"CONFIDENTIAL" is not entitled to such protection under the terms of this Stipulation and 

Order. Such challenge must describe the basis for the objection to designations. The Parties shall 

6 _____ , 
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first attempt, in good faith, to resolve such d ispute by means of informal negotiation. If such 

negotiation fails to resolve the dispute, then, within ten (10) court days following the failure of 

such negotiations, or within ten (10) court days after receiving a copy of the transcript excerpt 

wherein the objection was made, the Designating Party of particular information, to preserve the 

"CONFIDENTIAL" designation, may file a request for an order establishing the validity of the 

designation. Material/information designated as "CONFIDENTIAL" shall retain its Confidential 

Material status until such time as either the Parties expressly agree otherwise in writing, the 

Designating Party fails to file a request for an order establishing the validity of the designation as 

described in this paragraph, or the Administrative Law Judge orders otherwise following notice to 

the Parties and an opportunity for the Parties to be heard. 

12. No Prejudice, This Stipulation and Order shall be without prejudice to the rights of 

the Parties to present a motion to the Administrative Law Judge for a separate protective order as 

to any particular document or information, including restrictions differing from those as specified 

herein. This Stipulation and Order shall not be deemed to prejudice the Parties in any way in any 

future application for modification of this Stipulation and Order or any related relief 

13. Burden. In any proceeding involving this Stipulation and Order, including 

compliance with this Stipulation and Order, the Party seeking confidential protection bears the 

burden of establishing by a preponderance of the evidence that the information in question is 

entitled to such protection under appropriate law. 

14. Communications with Experts. The Parties acknowledge that it is of the utmost 

importance that individuals designated as experts feel free to discuss all aspects of the case with 

their affiliated party, and as such, the Parties agree that the following categories of documents 

shall be privileged and not subject to discovery: 

a) Correspondence and communications between a party (or parties) and an expert; 

and 

b) Expert's work papers. 

Notwithstanding the provisions of this paragraph, the raw data underlying aggregate data, outside 

reports, articles or data reviewed or relied upon by the expert in forming his or her opinions, or 

___ 7 
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information that is or will be introduced into evidence in this proceeding will be discoverable. For 

example, the raw data that makes up the rolling four quarters of data used in the trend calculations 

is discoverable but subject to the protections herein if designated as Confidential Material, but an 

expert's drafts of testimony regarding analysis of that data or emails between attorneys/advocates 

and an expert discussing that analysis or data will not be discoverable. 

15. No Waiver of Confidentiality or Obligation. This Stipulation and Order is entered 

solely for the purpose of facilitating the exchange of documents and information between the 

Parties to this Proceeding without involving the Administrative Law Judge unnecessarily in the 

process. Nothing in this Stipulation and Order nor the production of any information or document 

under the terms of this Stipulation and Order shall be deemed to have the effect of removing or 

reducing any pre-existing obligation of any party to treat any document as confidential or to alter 

any pre-existing confidential character of any document. 

16. Modification. The restrictions imposed by this Stipulation and Order may only be 

modified or terminated by written stipulation of all the Parties and/or order of the Administrative 

Law Judge, and the Administrative Law Judge retains the right, upon motion or otherwise 

following notice to the Parties and an opportunity for the Parties to be heard, to make any 

appropriate order regarding this Stipulation and Order or any information produced hereunder. 

17. Third-Partv Request for Disclosure. Any Party who receives a subpoena or other 

formal request for the production of Confidential Material covered by this Stipulation and Order 

shall provide prompt written notice of the request to the Designating Party. If a subpoena or 

request purports to require production of Confidential Material on less than fourteen days' notice, 

the Party to whom the subpoena or request is directed shall give prompt telephonic notice of 

receipt of such subpoena or request, and transmit a copy by facsimile, next day delivery, or e-mail 

pdf to the attorneys for the producing or disclosing party. The Party possessing such Confidential 

Material shall, to the extent permitted by law, refrain from producing such Confidential Material 

until an attempt to quash the subpoena or demand is resolved. The Party possessing such 

Confidential Material shall not produce such Confidential Material until the time for making a 

motion to quash has run, or if a timely motion to quash is made, until the motion is resolved. 

8 
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Aside from providing notice, the Party possessing such Confidential Material is not obligated to 

take any action to challenge the third-party request for production. 

18. Unapproved Disclosure. If a Party to this Stipulation and Order (or its counsel) 

becomes aware that disclosure of Confidential Material has been made to other than a Qualified 

Person, such Party (or its counsel) shall immediately inform counsel for the Party whose 

Confidential Material has thus been disclosed of all relevant information concerning the nature 

and circumstances of such disclosure, shall use their best efforts to retrieve all copies of 

Confidential Material that were subject to unapproved disclosure, and shall promptly take al) 

reasonable measures to prevent further or greater unauthorized disclosure of the Confidential 

Material. Additionally, to the extent possible, such Party shall inform the person(s) to whom the 

unauthorized disclosure was made of the terms of this Stipulation and Order and request that such 

person(s) execute the Declaration of Consent (Exhibit A). 

19. Surviving Order and Jurisdiction. This Stipulation and Order shall survive the final 

termination of this Proceeding, to the extent that the information contained in Confidential 

Material is not or does not become known to the public, and the Administrative Law Judge shall 

retain jurisdiction to resolve any dispute concerning the use of information disclosed hereunder. 

20. Documents to Be Maintained As Confidential until Returned or Destroyed. The 

Parties must strictly maintain the confidentiality of Confidential Material, including any 

transcripts or briefs containing such Confidential Material until such Confidential Material is 

either returned to the Designating Party or destroyed. Unless otherwise ordered or agreed upon in 

writing by the Parties, within sixty (60) days after the final determination in this matter, each 

party must return or destroy all Confidential Material, including all Bates-stamped copies of 

Confidential Material, produced in this matter, except as permitted by the next sentence herein. 

Notwithstanding this provision, counsel of record for the Parties, and the AHB, are entitled to 

retain an archival copy of all pleadings, motion papers, exhibits admitted into evidence, 

transcripts, legal memoranda, correspondence, and attorney work product for this proceeding, 

even if such materials contain Confidential Material. If a party opts to destroy the Confidential 

Materia] in its possession, then that Party must submit a written certification to the Designating 

9 
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Party that it has made a good faith effort to destroy all such Confidential Material and has not 

retained any copies of the Confidential Material (other than the materials permitted by the 

preceding sentence herein). Any retained archival copies that contain or constitute Confidential 

Materia] shall remain subject to the terms of this Stipulation and Order. Under no circumstances 

will this Stipulation and Order require any party to remove or destroy any documents submitted in 

SERFF or shared prior to the entry of this Stipulation and Order. 

21. Counterparts. This document may be executed in counterparts. 

22. Effective Date. The Parties' stipulation shall become effective on the date of the 

Parties' execution and apply only to documents and information produced subsequent to the 

effective date. 

23. Contract. The Parties' stipulation is a contract between the Parties and shall be 

effective and enforceable even if the Administrative Law Judge does not execute this order. The 

Parties expressly acknowledge that the terms of this stipulation may be enforced via claims for 

equitable or legal remedies. 

10 
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DATE: 3^^2015 HOGANLOVELkSUS 

5, Esq. 
CHRISTIAN MAMMEN, Esq. 
Attorneys for Attorneys for Applicant 
State Farm General Insurance Company 

DATE: July 2015 CALIFORNIA DEPARTMENT OF INSURANCE 

DANIEL M. GOODELL, Esq. 
NIKKIS. MCKENNEDY, Esq. 
SUMMER VOLKMER, Esq. 
Attorneys for The California Department of 
Insurance 

DATE: July 2015 CONSUMER WATCHDOG 

ZOHAR LAW FIRM, P.C. 

By: 
PAMELA PRBSSLEY, Esq. 
DANIEL Y. ZOHAR, Esq. 
TODD M. FOREMAN, Esq. 
Attorneys for Consumer Watchdog 

DATE: July 2015 CONSUMER FEDERATION OF CALIFORNIA 

By: 
AARON LEWIS, Esq., 
Attorneys for Consumer Federation of California 
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DATE: July 2015 HOGAN LOVELLS US LLP 

By: 
VANESSA WELLS, Esq. 
CHRISTIAN MAMMEN, Esq. 
Attorneys for Attorneys for Applicant 
State Farm General Insurance Company 

DATE: JulyX^Ol5 

V 

CALIFORNIA DEPARTMENT OF INSURANCE 

Br- J \\<u 
DANIEL mTgOOCeLL, Esq. 
NIKKI S. MCKENNEPY, Esq. 
SUMMER VOLKMER, Esq. 
Attorneys for The California Department of 
Insurance 

DATE: July 2015 CONSUMER WATCHDOG 

ZOHAR LAW FIRM, P.C. 

By: 
PAMELA PRESSLEY, Esq. 
DANIEL Y. ZOHAR, Esq. 
TODD M. FOREMAN, Esq. 
Attorneys for Consumer Watchdog 

DATE: July 2015 CONSUMER FEDERATION OF CALIFORNIA 

By: 
AARON LEWIS, Esq.. 
Attorneys for Consumer Federation of California 
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DATE: July 2015 

DATE: July 2015 

DATE: July 2015 

DATE: Ju\y—' 2015 

HOGAN LOVELLS US LLP 

VANESSA WELLS, Esq. 
CHRISTIAN MAMMEN, Esq. 
Attorneys for Attorneys for Applicant 
State Farm General Insurance Company 

CALIFORNIA DEPARTMENT OF INSURANCE 

By: 
DANIEL M, GOODELL, Esq. 
NIKK1 S. MCKENNEDY, Esq. 
SUMMER VOLKMER. Esq. 
Attorneys for The California Department of 
Insurance 

CONSUMER WATCHDOG 

ZOHAR LAW FIRM, P.C 

PAMELA PRBSSLEY, Esq. 
DANIEL Y. ZOHAR, Esq. 
TODD M, FOREMAN. Esq. 
Attorneys for Consumer Watchdog 

CONSUMER FEDERATION OF CALIFORNIA. 

By; -
^ARON^EWIS,*Esq.. 
Attorneys for Consumer Federation of California 

1 1  
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ORDER 

Good cause appearing therefore, IT IS HEREBY ORDERED that the Stipulated 

Protective Order submitted in this matter is deemed entered. Applicant State Farm General 

Insurance Company, the California Department of Insurance, Consumer Watchdog, and the 

Consumer Federation of California shall be bound by and comply with the terms of the Stipulated 

Protective Order as set forth therein. 

DATE: ____ ___ 
ADMINISTRATIVE LAW JUDGE, CALIFORNIA 
DEPARTMENT OF INSURANCE 

1 2  
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EXHIBIT "A" 

DECLARATION OF COMPLIANCE 

J, , declare as follows: 

1. My address is 

2. My present employer is 

3. My present occupation or job description is 

4. On s , I received a copy of the Stipulated Protective 
Order entered in the matter entitled In the Matter of the Rate Application of State Farm General 
Insurance Company before the California Insurance Commissioner, File No. PA-2015-00004. 

5. I have carefully read and fully understand the provisions of the Order, and agree to 
comply with and be bound by all the provisions of the Order. 

6. I will not reveal Confidential Material to anyone, except as permitted by the 
Protective Order and will maintain all Confidential Material in a secure manner to prevent 
unauthorized access to it. I will use Confidential Material only for purposes of the above-
referenced Proceeding. 

7. Within 30 (days) days of receiving a request -from any Party, I will return any 
Confidential Material, including copies of notes thereof, to the Party or attorneys who provided 
me with the Confidential Material or destroy the information. However, J will not be obligated to 
return or destroy my work product that incorporates Confidential Material. 

I declare under penalty of perjury under the laws of the State of California that the 
foregoing is true and correct. 

Executed this day of , , at . 

Print Name 

Signature 

13 
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PROOF OF SERVICE 

I, Bernadette J. Crisostomo, declare: 

I am employed in the County of San Francisco, State of California. 1 am over the age of 

1R and not a party to the within action. My business address is: Hogan Lovells US LLP, 

3 Embarcadero Center, Suite 1500, San Francisco, California 94111. 

On August 4, 2015,1 served the foregoing document(s) described as: 

STIPULATED PROTECTIVE ORDER; [PROPOSEDJ ORDER THEREON 

by via electronic transmission, as noted below: 

Daniel M. Goodell Via E-mail 
Nikki S. McKennedy 
Summer Volkmer 
CALIFORNIA DEPARTMENT OF INSURANCE 
45 Fremont Street, 21st Floor 
San Francisco, CA 94105 
Telephone: (415) 538-4111 
Facsimile: (415) 904-5490 
goodelld@insurance.ca.gov 
mckennedyn@insurance.ca.gov 
volkmers@insurance.ca.gov 

Attorneys for the California Department of Insurance 

Harvey Rosenfield Via E-mail 
Pamela Pressley 
CONSUMER WATCHDOG 
2701 Ocean Park Blvd., Suite 112 
Santa Monica,, CA 90405 
Telephone; (310)392-0522 
Facsimile: (310)392-8874 
harvey@consumer watchdog, org 
pam@consumerwatchdog.org 

Attorneys for Intervenor Consumer Watchdog 

- 3 -
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Daniel Y. Zohar Via E-mail 
Todd M. Foreman 
ZOHAR LAW FIRM P.C. 
601 S, Figueroa Street, Suite 2675 
Los Angeles, CA 90017 
Telephone; (213) 689-1300 
Facsimile: (213)689-1305 
dzohar@zoharlawfirm.com 
tforeman@zoharlawftrm.coTt] 

Attorneys for Watchdog 

Richard Holober Via E-mail 
Douglas Heller 
Aaron Lewis 
CONSUMER FEDERATION OF CALIFORNIA 
1107 9th Street, Suite 625 
Sacramento, CA 95814 
Telephone: (310)480^4170 
holober@consu3tiercal.org 
douglasheller@ymail.corn 
alewis@consumercal.org 

Attorneys for Consumer Federation of California 

[ ] BY U.S. MAIL: I am "readily familiar" with the firm's practice of collection and 
processing correspondence for mailing. Under that practice it would be deposited 
with the U.S. Postal service on that same day with postage thereon fully prepaid at 
Menlo Park, California in the ordinary course of business. I am aware that on 
motion of the party served, service is presumed invalid if postage can cellation date 
orpostage meter date is more than one day after date of deposit for mailing in 
affidavit. 

[ ] BY OVERNIGHT DELIVERY: I am "readily familiar" with the firm's practice 
of collection and processing correspondence for overnight delivery. Under that 
practice it would be deposited in a box or other facility regularly maintained by the 
express service carrier, or delivered to an authorized courier or driver authorized by 
the express service carrier to receive documents, in an envelope or package 
designated by the express service carrier with delivery fees paid or provided for, 
addressed to the person on whom it is to be served, at the office address as last 
given by that person on any document filed in the cause and served on the party 
making service; otherwise at that party's place of residence.. 

[ ] BY FACSIMILE: By transmitting an accurate copy via facsimile to the person 
and telephone number as follows: 

[X] BY E-MAIL: By transmitting an accurate copy(ies) via e-mail to the pcrson(s) 
and e-mail address(es) as follows: SEE ABOvfe 

WWrtlAHMKlOSt. 1293(137 v] 
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I declare under penalty of perjury under the laws of the State of California that the above 

is true and correct. Executed at San Francisco, California on August 4,2015. 

ernadette J. Crisostomo 

• 3 -
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DECLARATION OF SERVICE BY MAIL (AND FAX) 

Case Name/No.: In the Matter of the Rate Application of: 
STATE FARM GENERAL INSURANCE COMPANY 
FILE NO. PA-2015-00004 

I, CARMENCITA O- MALBOG . declare that: 

I am employed in the County of San Francisco, California, I am over the age of 18 
years and not a party to this action. My business address is State of California, Department of 
Insurance, Administrative Hearing Bureau, 45 Fremont Street, 22nd Floor, San Francisco, California, 
94105. 

I am readily familiar with the business practices of the San Francisco Office of the 

the United States Postal Service. Said ordinary business practice is that correspondence is deposited 
with the United States Postal Service that same day in San Francisco, California. 

On August 11.2015, following ordinary business practices, I caused a true and 
correct copy of the following document(s): 

ORDER ENTERING STIPULATED PROTECTIVE ORDER 

to be placed for collection and mailing at the office of the California Department of Insurance at 45 
Fremont Street, San Francisco, California, with proper postage prepaid, in a sealed envelope(s) 
addressed as follows: 

(SEE ATTACHED SERVICE LIST) 

x | In addition, on August 11. 2015 .1 also FAX'ed a copy of said document to all 
parties where indicated to the FAX number which is printed under each address on this 

Declaration. 

I declare under penalty of perjury that the foregoing is true and correct, and that this 
declaration was executed at San Francisco, California, on August 11. 2015 . 

August 11. 2015 
DATE CARMENCITA O. MALBOG 
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PARTY SERVICE LIST 
FILE NO. PA-2Q15-QQ004 

Vanessa Wells, Esq. Attomey(s) for Applicant 
Christian Mammen, Esq. 
Victoria Brown, Esq. 
HOGAN LOVELLS US LLP 
4085 Campbell Avenue, Suite 100 
Menlo Park, OA 94025 
Tel No.: (650)463-4000 
FAX No.: (650) 463-4199 
vanessa.wclls@hoganlovells.com 
christian.mammen@hopanlovclls.com 
victoria.brown@hoganlovells.com 

Daniel M. Goodell, Esq. 
Nikki S. McKennedy. Esq. 
Summer Volkmer, Esq. 
CALIFORNIA DEPARTMENT OF INSURANCE 
Legal Division - Rate Enforcement Bureau 
45 Fremont Street, 21st Floor 
San Francisco, CA 94105 
Tel No.: (415) 538-4500 
FAX No,: (415) 904-5490 
Daniel.goodell@in$urance.ca.gov 
Nikki.mckennedv@msurance.ca.gov 
Summer.volkmer@insurance.ca.gov 

Aaron Lewis, Esq. 
CONSUMER FEDERATION OF CALIFORNIA 
1107 9th Street, Suite 625 
Sacramento, CA 95814 
Tel No.: (916)498-9616 
FAX No.: (916) 498-9611 
holober@consumercal.org 
dougIasHelIer@vmail.com 
alewis@consumercal.org 

Attorney(s) for the 
Department of Insurance 

via inter-office mail 

Attorney for Intervenor 
Consumer Federation of California 
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PARTY SERVICE LIST 
FILE NO. PA-2015-00004 

Harvey Rosenfield. Esq. 
Pamela Pressley, Esq. 

Attomey(s) for Intervenor 
Consumer Watchdog 

CONSUMER WATCHDOG 
2701 Ocean Park Blvd., Suite 112 
Santa Monica, CA 90405 
Tel. No.: (310) 392-0522 
FAX No.: (310) 392-8874 
harvev@consumerwatchdog.com 
pam@consumerwatchdog.com 

Daniel Y. Zohar, Esq. Attorney(s) for Intervenor 
Todd M. Foreman, Esq. Consumer Watchdog 
ZOHAR LAW FIRM P.C-
601 S. Figueroa Street, Suite 2675 
Los Angeles, CA 90017 
Tel. No.: (213)689-1300 
FAX No.: (213) 689-1305 
dzohar@2oharlawfirm.com 
tfoTeman@2oharlawfirm.com 

Staff Counsel & Public Advisor 
Office of the Public Advisor 
CALIFORNIA DEPARTMENT OF INSURANCE 
300 South Spring St., 12t,n Floor 
Los Angeles, CA 90013 

NON-PARTY 

Edward Wu, Esq. via Email 
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Wells, Vanessa 

From: 
Sent: 
To: 
Cc: 

Subject: 

Attachments: 

Wells, Vanessa 
Monday, August 29, 2016 9:07 PM 
geoff.margolis@insurance.ca.gov 
Finston, John; Goodell, Daniel (Daniei.Goodell@insurance.ca.gov); 
Nikki.McKennedy@insurance:ca.gov; Summer.Volkmer@insurance.ca.gov; Harvey 
Rosenfield (harvey@consumerwatchdog.org); pam@consumerwatchdog.org; Jon 
Phenix; Todd Foreman; Daniel Zohar (dzohar@zoharlawfirm.com); 
carmencita.malbog@insurance.ca.gov; Douglas Heller; Aaron J. Lewis; Shepard, Michael 
J.; Mammen, Christian E.; Brown, Victoria C. 
FW: In the Matter of the Rate Application of State Farm General Insurance Company, 
File No. PA-2015-00004: Confidentiality Issues 
ins._comm.ltr.pdf 

Geoff, attached is a letter I attempted to have sent to the Commissioner three weeks ago. I checked back, having heard 
no response. It seems likely that this letter went into a black hole .. I am resending to ensure it reaches its intended 

addressee. Thank you. 

Vanessa Wells 
Partner 
Hogan Lovells US LLP 
4085 Campbell Avenue 
Suite 100 
Menlo Park, CA 94025 
Tel: +1 650 463 4000 
Direct: +1650 463 4022 
Fax: +1650 463 4199 
Email: vanessa.wells@hoganlovells.com 

www.hoganlovells.com 

Please consider the environment before printing this e-mail. 

-----Original Message----

From: Salvi, Dedra "DeDe" 
Sent: Monday, August 08, 2016 1:25 PM 

To: LICdocuments@insurance.ca.gov 
Cc: Malbog, Carmencita; Daniei.Goodell@insurance.ca.gov; nikki.mckennedy@insurance.ca.gov; 
summer.volkmer@insurance.ca.gov; harvey@consumerwatchdog.org; pam@consumerwatchdog.org; 
jon@consumerwatchdog.org; dzohar@zoharlawfirm.com; tforeman@zoharlawfirm.com; holober@consumercal.org; 
DouglasHeller@Ymail.com; alewis@consumercal.org; Wells, Vanessa; Brown, Victoria C.; Altamirano, Ramona; 
Mammen, Christian E.; Shepard, Michael J.; Baltodano, Latricia L.; Voecks, Medina L. "Dena" 
Subject: In the Matter of the Rate Application of State Farm General Insurance Company, File No. PA-2015-00004 

Dear Commissioner Jones, please find the attached correspondence from Vanessa Wells, with respect to the above 
matter. A hard copy will follow by U.S. mail. Thank you. 

1 



DeDe Salvi 
Assistant to Vanessa Wells 

2 
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Via Electronic Mail and U.S. Mail 

August8,2016 

Dave Jones 
California Insurance Commissioner 
State of California 
Department of Insurance 
Executive Office 
300 Capitol Mall, Suite 1700 
Sacramento, CA 95814 

Hogan Lovels US lLP 
4085 Campbel Avenue 
Suite 100 
Menlo Parlt, CA 94025 
T +1 650 463 4000 
F +1 650 463 4199 
www.hoganloveh.com 

Re: In the Matter of the Rate Application of State Fann General Insurance Company, File 
No. PA-2016..00004 

Dear Commissioner Jones: 

On behalf of State Farm General Insurance Company ("SFG•), I am writing to request that you 
consider the confidentiality rulings issued by the Administrative Law Judge (ALJ) In his Final Rulings 
on Motion to Seal, of March 3, 2016, along with your review of the Proposed Decision on the merits. 
The legal and policy issues presented by the confidentiality rulings are as significant as the merits 
issues, considering the implications for other important Department functions as well as the due 
process Implications of the ALJ's ruling. We believe it would be appropriate for the Commissioner to 
consider these rulings before they are presented for review to the Superior Court. The ALJ's rulings 
were specifically stayed until the Commissioner Issued his ultimate decision In this case, allowing the 
Commissioner the opportunity to review the ALJ's rulings. If these rulings stand, no Insurer can 
afford to undergo a rate hearing process In which Its most confidential and proprietary trade secret 
Information, including some with specific statutory confidentiality protections, can be requested in 
discovery by adverse parties, introduced by them as evidence as part of the rate hearing, and then 
made public to the Insurer's competitors. 

We suggest that the Commissioner's analysis would be best served by short briefs by the parties 
that present the parties' positions. We do not address the merits here. We do, however, briefly 
address why the confidentiality issues warrant review at the Commissioner level. 

The Rulings Depart From Long!tandlna Agency Interpretation of CIC § 1861.07 

The ALJ's ultimate ruling in this matter (March 3, 2016) departs from agency practice- dating from 
the very first prior approval hearings and extending through the 2011-2012 Mercury hearing
recognizing that confidentiality protective orders are appropriately issued to seal certain confidential 

Hogan Lovell• US UP Ia a limited Uabllty partnenhlp ragtatered In lhe Dlalllct of Columbia •.. 'Hogan Lovellt' 11 an inlemaUonallegal Plllc:llca thallndudea Hogan L<MIDI US 
UP and Hog1111 lovlllll lnlomallonel UP •. Willi offices In: Alcanta Amllenlllm llalllmare BelJinD Bnmela C111C81 Cclorado Spllngs Oenvw Oubal Dusaeldorf 
Frankfu1 Hllnburg Hanoi Ho Chi Minh City Hong Kong Houlton JchannellbUIQ London l.oe Angtfll LuxembOurg Madrid Mexico City Miami Milan Minneapolis 
Monterrey Moscow Munich New York Northern Virginia Par11 Perth Philadelphia Rio de Jantlto Rol11e San Frllldaal Slo Peuto Shanghai Silicon Valley 
Singapore Sydney Tok)'o UIUnbaal11r Warsaw Washington DC Asaoc:illed olllceo: Budapest Jakartll Jeddah Riyadh Zagreb. For more lnfonnallon -
www.lloganlowlla.com 
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Dave Jones -2- August 8, 2016 
California Insurance Commissioner 

and proprietary information on the hearing record. This longstanding Interpretation that CIC § 
1861.07 can be balanced against other interests is consistent with the California Supreme Court's 
opinion in State Farm Mutual Automobile lnsumnce Company v. Gammendi, 32 Cal. 4th 1029, 
1046-1047 and note 9 (2004) (expressly noting that the California Supreme Court's ruling did not 
apply in the hearing context). As stated by the California Supreme Court: 

[T]he fact that Insurers may Invoice the ttade secret privilege In the public 
hearing process established by Proposition 103, pursuant to Insurance Code 
section 1861.08, does not dictate a different result [from the Court's holding that 
section 1861.07 does not contain an exception for trade secrets]. There Is nothing 
anomalous about precluding insurers from invoking the trade secret privilege after 
they have already submitted trade secret information to the Commissioner pursuant 
to a regulation validly enacted under article 10 ... while permitting them to Invoice 
the privilege In response to a request for Information In a public rate 
hNrlng . ... [S]uch a conclusion does not render meaningless the insurers' power to 
invoke the trade secret privilege at the public rate hearing, because Insurers may 
still prevent disclosure of trade seem Information not already provided to the 
Commlsslonw pursuant to attlcle10. (emphasis added) 

Consistent with the California Supreme Court's distinction, the Commissioner and Department have 
always viewed hearings- governed by CIC § 1861.08-differently than the ordinary course of 
"submissions" to the Commissioner. CIC § 1861.08 makes various Government Code provisions 
applicable to hearings, including Government Code§ 11513(e), which provides for application of 
evidentiary privileges. See State Farm v. Gammendi, 32 Cal. 4th at 1046 note 9. Historically, the 
Commissioner and the Department have considered privileges to apply in rate hearings, justifying 
sealing limited parts of a record. See, e.g., In the Matter of the Rate Applications of State Fann Fire 
and casualty Company and State Fann Genera/Insurance Company, PA-95-0055-00, Proposed 
Decision pp. 8-9 and note 2 (noting that ultimately only a limited portion of the hearing record was 
sealed- which would likewise be the case here). 

An agency's longstanding interpretations are entitled to weight and deference. See Spanish 
Speaking Citizens' Foundation v. Low, 85 Cal. App. 4th 1179, 1215 (2001) ("'Deference is called for 
if the agency has consistently maintained the interpretation in question, especially if the 
interpretation is longstanding ... .'j While the agency may depart from a longstanding 
interpretation, the agency should articulate a logical reason for such a departure. /d. ("'Of course, an 
agency can abandon an old interpretation and substitute a new one, provided that the agency 
explains and rationally justifies the change. However, the new interpretation would lack the 
deference called for by a consistenUy maintained interpretation.'") 

The ALJ's ruling does not articulate a reason for departing from the longstanding agency position. 
The Commissioner himself should consider whether he intends this drastic step. 

The Ontlnarv. Constitutional Rule Preclucllna Sealing In CMI ActtoDI Ha Exceptions 
Detennlned By A Balance Against Other Considerations Such As Due Proceu 

The ALJ's ruling is predicated upon the notion that CIC § 1861.07 applies and can never be 
balanced against other considerations. There is no support for such a blind reading of a statute. 

Even the First Amendment guaranty of access to ordinary civil proceedings is, in appropriate 
circumstances, balanced against competing interests, allowing for sealing of court records. Perhaps 

The Proposed Decision was adopted by the Commissioner on April 5, 1996, with limited 
exceptions not relevant here. 
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Dave Jones -3- August 8, 2016 
California Insurance Commissioner 

the most important of these competing concerns is Due Process - a party should not have to give up 
its confidentiality rights in order to obtain a fair trial and, by definition, trial had at that cost is not fair. 
It is this balancing of interests against the First Amendment right of access to civil proceedings that 
generated California Rules of Court 2.550-2.551 . 

In this specific case, the Commissioner must balance more than the Due Process right to a fair 
hearing, which by itself is of sufficient weight to authorize the limited sealing SFG sought here. 
Here, the majority of the documents for which SFG sought sealing are protected by the ORSA 
confidentiality statute (CIC § 935.8) or the Insurance Holding Company Systems Act confidentiality 
statute (CIC § 1215.8). 

The Specific Clusea of Documents Protected Bv CIC H 93&.8 and 1215.8 Should be 8ealed; 
A Result Achieved By Harmonizing Theae Specific Statutn With The General Rule Stated In 
CIC 11861.07 

Many of the documents the ALJ ordered unsealed were produced by SFG in response to a 
discovery order compelling SFG to produce ORSA documents compiled by the State Farm Holding 
Company System in connection with the new NAIC ORSA model law. See Final Rulings On 
Consumer Watchdog's Motion To Compel and Order, dated October 2, 2015.2 Other documents 
SFG was ordered to produce constitute Its Form B, D and/or F filings, or information from those 
filings. These are not ratemaking documents. They are internal company documents recording the 
most sensitive and protected assessments and measurements of enterprise risk faced by the 
holding company system, and documentation of transactions the confidentiality of which is protected 
bylaw. 

Prior approval rate review is not the only function performed by the Commissioner and the 
Department. The documents at issue pertain to a different and at least equally critical function: 
ensuring the financial strength of the insurance institutions upon which Americans depend. The 
NAIC and the Legislature have expressly recognized the critical importance of confidentiality in the 
financial surveillance function. 

The law provides a simple rule to harmonize the broad terms of CIC § 1861.07 with the specific 
protections of CIC § 935.8 and 1215.8 (and for that matter, with the trade secret laws): 

It is well-settled ... that a general provision is controlled by one that is special, the 
latter being treated as an exception to the former. A specific provision relating to a 
specific subject will govern with respect to that subject, ·as against a general 
provision, although the latter, standing alone, would be broad enough to include the 
subject to which the more particular provision relates. 

MacKay v. Superior Court, 188 Cal. App. 4th 1427, 1443 (201 0) (internal quotation marks omitted) 
{holding that the specific terms of CIC § 1860.13 created an exception to the general rule stated in 
CIC § 1861.03(a)"). 

2 Not incidentally, this discovery order was made during the tenure of an order issued stating 
that ORSA documents would be unconditionally sealed. See id. at pages 12-15. Subsequently, the 
ALJ decided that the unconditional sealing order was premature. See Tentative Rulings On 
Applicanfs Motions To Designate Documents Confidential Under Seal, dated November 5, 2015, 
(pages 1-2 and 4-6). 
3 Matters involving approved rates are within exclusive original jurisdiction of the Insurance 
Commissioner. 
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Dave Jones ·4- August 8, 2016 
California Insurance Commissioner 

Application of this rule easily allows the protections for holding company system Information - critical 
to the financial surveillance function -to exist side-by-side with the public record provisions 
applicable to prior approval rate regulation. Where specific provisions make specified information 
confidential and protected, the specific statute prevails over the general. 

Relevant to the question of whether the Commissioner should consider the confidentiality rulings 
along with the Proposed Decision, the ORSA provisions and the Insurance Holding Company 
System Act are adopted from NAIC model acts, and their adoption Is necessary for a state to be 
accredited. That Is, these acts are a necessary part of the network that connects the various 
regulatory jurisdictions, making It possible for U.S. Insurers to operate within a system with 53 
different regulators. The confidentiality provisions of the ORSA and the Insurance Holding Company 
System Act are a vital part of the functionality of the financial surveillance function. Indeed, SFG is 
part of a Holding Company System domiciled in Illinois, with Illinois as lead regulator for the financial 
surveillance role. Clearly, the process of accreditation anticipates that the Model Acts will be 
enforced, not simply adopted. 

The AU's March 3 Decision is an about face from the Commissionefs and the Department's 
longstanding, practl~llnterpretation of CIC § 1861.07 versus CIC § 1861.08. Such a change in 
position, after more than twenty years, should be considered at the highest level, particularly where It 
impacts statutory protections afforded by unrelated provisions of the Code adopted as part of NAIC 
accreditation. 

Wherefore, SFG respectfully requests that the Commissioner consider the AU's confidentiality 
rulings along with the Proposed Decision. 

Respectfully submmed, 

'!l~wt 
Partner 
vanessa.wells@hoganlovells.com 
D (650) 463-4022 

cc: John H. Larsen, Administrative Law Judge (Vis e-mail) 
Daniel Goodell (Vis e-mail) 
Nikki McKennedy {Vis e-mail) 
Summer Volkmer (Vis e-mail) 
Harvey Rosenfield (Vis e-mail) 
Pamela Pressley (Vis e-mail) 
Jonathan Phenix (Vis e-mail) 
Daniel Y. Zohar (Vis e-mail) 
Todd M. Foreman (Vis e-mail) 

4 The business of insurance is subject to the general laws of the State of California regulating 
business. 
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Dave Jones 
California Insurance Commissioner 

Richard Holober (Via e-mail} 
Douglas Heller (Via e-mail} 
Aaron lewis (Via e-mail} 
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