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INTRODUCTION

Both the proponent and opponente of'Proposition 17 agree that the Attorney General has the
right to correct the error in the wording of the title and summary for Proposition 17 so that the
voters’ ballot pamphlet will contain the title and summai‘y the Attorney General approved rather
than an unaipproved pireliminary draft. However; the proponent opposes this petition beeause she
believee the approved title and summary is false and rnisleadinug.. Specifically, the proponent
takes issue with the sentence i_n the approved title and summary, which reads “Will allow
insurance companies to increase cost of insurance to drivers vtzho do not have a history of
insurance coverage.”

But the proponent stops short of arguing that this assertion is untrue In fact, she
acknowledges that under existing law newly insured drivers are not eli gible for the ex1st1ng

“persistency” discount and may pay more for their insurance than drivers who receive the

_discount. (Opp Br. at 1: 5 12, 4:1- 4) The proponent concedes, “Proposmon 17 does not change

that.” (Opp. Br. at 1:6.)

. Rather the proponent argues the challenged sentence should be stricken for two reasons.
First, she asserts the cost of insurance is a function of rates approved by the Insurance
Commissioner, and Proposition 17 itself contains no language about rate setting. (Opp. Br. et
3:13-19.) Second, she asserts that because nnmerous prieing factors affect the total cost of a
driver’s insurance, it is uncertain whether previously uninsured drivers affested by the measure
will actually end up paying more for insurance coverage. (Opp. Br. at 3:20-4:19.) Both points
are irrelevant to the language of the Attorney General’s title and summary.

“The fact of the matter 1s that if Proposition 17 passes, insurance companies will be allowed |

to do two key things: (1) lower the cost of insurance to drivers who qualify for the new discount;

- and (2) increase the cost of insurance for drivers who do not qualify for the new discount. Thus,

voters would be misled if the title and summary mentioned only the new discotlnt but not the
corresponding surcharge. Accordingly, the petition should be granted so that the ballot pamphlet

contains the title and summary the Attorney General approved.
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DISCUSSION

1. GOVERNING STANDARD

The Attornéy General’s ballot title and summary “shall give a true.and impartial statement
of the purpose of the measure in such language that the ballot title shall neither be an argument,
nor be likely to create prejudice, for or against the proposed measure.” (Elec'. Code, § 905'1.) _
“The ballot title and summary must reasonably inform the voter of the character and real purpose |
of the proposed measure.” (Lungren v. Superior Court (1996) 48 Cal. App.4th 435, 440, [citation |
omitted and emphasis added].) V |

Implicit in the Attorney General’s authority is the exercise of judgment and discretion in
discerning a measure’s chief purpose"and points. (See Epperson v. Jordan (1938) 12 Cal.2d 61,

70.) The Attorney General must present the chief purpoée n élear, understandable language.

(.See Lungren v. Superior Court, supra, 48‘Cal.App‘4th'at p. 441 [an appropriate title and

sufnmary uses words “subject to common understanding”].) He is afforded considerable latitude
in preparing the title and ‘summary. The title and summary need not contain a complete catalogue
or ind_ék of all the measure’s provisipns, and if reasonable ﬁillds may differ as to its sufficiency,
the title and summary must be upheld as sufficient. (dmador Valley Joint Union High Sch. Dist. |
v. State Board of Equalization (1978) 22 Cal.3d 208, 243, Epperson v. Jordon, supra, 12 Cal.2d

atp. 66.) “As a general rulé, the title and summary prepared by the Attorney General [is]

‘presumed accurate, and substantial compliance with the ‘chief purposes and points’ provision is

sufficient.” (Amadér Valley Joint Union High Sch. Dist., supra, 22 Cal.3d at p. 243.) “TA]l
legitimaté presumptions [will] be indulged in favor of the” title and sumnﬂary prepared by the
Attorney General. (Holmes v. Jones (2002) 83 Cal.App.4th 882, 888, quoting Epperson v.
Jordon, supra, 12 Cal.2d at p. 66.) As this Court Has noted, “only in a clear case should a title or
suinmary-bé held insufficient.” (Horneffv. City & Coﬁnty of San Francisco (2003) 110
Cal.App.4th 814, 820 [intefnal quotes and citations omitted].) o

For the propohent to defeat the Attorney General’s petiﬁon, she must establish by clear and
convincing proof that the language in the béllot title and éummary is false or misleading. (See

Elec. Code, § 9092; Gov. Code, § 88006.) The proponent simply cannot satisfy this burden.
, 3 :
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II. IFPROPOSITION 17 PASSES, INSURANCE COMPANIES WILL BE ALLOWED TO
OFFSET THE COST OF THE NEW DISCOUNT BY SURCHARGING DRIVERS WHO DO
NOT QUALIFY FOR THE DISCOUNT.

The proponent’s first point is that the title and summary should not state that Proposition 17
“will allow insurance companies to increase cost of insurance to drivers who do not have a _
histofy of continuous insurance coverage” because any cost increase would be a function of the
rate setting process, and ;‘Proposition 17 contains absolu‘gely no language about rate setting, let
alone aufhorizing insurance compénies to increase rates.” (Opp. Br. at 3:16-18.) This point is

irrelevant. The fact of the matter is that car insurance pricing is governed by regulations that

camnot offer a discount without imposing a surcharge to offset the cost of the discount. As the

Insurance Commissioner has explained:

Th[e] basic ratemaking principle is “zero-sum’ in the following sense: Every
automobile insurer must have an approved “rate pl_an: that establishes its average
premium Within that rate plan, every “discount” requires a corresponding

: surcharge so that every factor influencing a rate will balance evenly over an
insurer’s book of business. In California, this principle is codified in Title 10 of the
California Code of Regulations, Section 2632. 7(c). The California Court of Appeal
also recognized this prmc1ple in Foundation of Taxpayer and Consumer Rights v.
Garamena’z (2005) 132 Cal.App.4th 1354, 1367-69.

The Continuous Coverage Auto Insurance Discount Act . . . is subject to this
principle. That is, if an insurer offers a continuous coverage discount for some
drivers it will result in a surcharge for other drivers. This is because automobile
insurance discounts must offset one another so that each rating factor applied by an
insurer is evenly balanced within the insurer’s rating plan.

(Proponent Appx., Ex. 3, attaching “Department of Insurance statement on Continuous Coverage

Discount Initiative Impact on Rates” posted on Department of Insurance’s website at

WWWw.insurance.ca. }zov/O100écoxlstlmers/CéntinCQvDisc.cfm; see also Proponent Appx., Ex. 7
containing text of Cal. Code Regs., tit. 10, § 2632.7, subd. (c).) |

- The purpose of the title and summary is to give the voters an impartial and clear
u‘nderstanding of the Proposition 17’s chief purposes and points. The two key purposes of the
measure are to-allow insurance companies‘ to offer a new discount, and to allow them to offer a
corresponding surcharge. The Attoméy General’s title and summary has summarized those two
key points s0 that voters know what they are vbting for. If the title and sunﬁmary does no‘t make
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voters aware that the measure will allow surcharges, voters will be misled into thinking that
Proposition 17 simply allows insurers to offer a new discount.

And while Proposition 17 may not contain any express language about rate setting, it does
contain language that lifts the existing prohibition set forth in Insurance Code section 1861.02(c)
against basing the cést of insurance on the absence of prior car insurance coverage. Specifically,
Proposmon 17 provides that insurance companies may offer the new discount “[n ]otwithstanding '
section 1861.02 (c)[.]” (See Ins. Code § 1861.024(a) set forth in Acquisto Dec., Ex A.) The
effect of this language i is to ensure that companies will be allowed to impose surcharges as well as
the new drscount Thus, contrary to the proponent s sug estions, the actual language of
Proposition 17 allows surcharges by waiving the statutory provision that would have prohibited
them. | | |

The proponent and opponents of Proposition 17, as well as the Deﬁartment of Insurance, are
all well aware that in the world of car insurarlce pricing, you cannot have a discount without a
surchargé. The ohly people who probably are not aware of this principle are the voters. It is the v
AttorneyA General’s obligation to make sure they understand a ballot measure’s chief purposes and
points when they vote on it. The Attorney General’s approved title and summary fulfills this.
obli gation. | | | |
111 ALTHOUGH CAR INSURANCE PRICING IS COMPLICATED, THE VOTERS SHOULD

STILL BE INFORMED THAT PROPOSITION 17 WOULD ALLOW INSURANCE

COMPANIES TO OFFSET THE COST OF THE NEW DISCOUNT BY SURCHARGING
DRIVERS WHO DO NOT QUALIFY FOR THE DISCOUNT.

The proponent.next argues that the Attorney General’s title and summary is false and
misleading because “[i]t is not certain hovsr many currently uninsured drivers would be affected
by PropOsition‘ 17.” (Opp. Br. at 3:21-22.) This is certainly true. In fact, it is impossible to
predict the effect Propositioﬁ 17 would have on the fotal cost of insurance for any par’ticular
driver. This is so because car insurance companies base their rates on a total of 19 rating factors,

- of which three are mandatory and sixteen are optional. (See Proponent Appx., Ex. 7 containing
text of Cal. Code Regs., tit. 10, § 2632.2 et seq.) Each insurance company can decide which of

the optional rating factors to use, and how much significance any particular factor will have on
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the rates it offers. For example, if .PropositionA 17 were to pass, some companies could make the
continuous coverage discount have the fourth most significant impact on price (behind the three
mandatory rating factors), while other companies could make it have the nineteenth most
signiﬁcant impact on price. Still other companies could decide not to utilize it at all.

Thus, whether Propoéitioh 17 has an impéct of any particular driver—as well as the extent
of that impaét—ﬁrst depends on the rating factors used by the particular compan‘y the driver 1s
insﬁred with. And as the pfoponent points out, the total price any dn‘vér pays for car insurance is
also a function of the combination of surcharges and discounts the driver receives for all of the
rating factors offered 'by the company. (See Opp. Br. at 4:4-8.) Obviously, no one can predict the
total price a driver will pay without knowing relevant information about the particular driver and
the particular insufanée cc;mpanysls rating factors.

But this point is misleading because the Attorney Genefél’s title and summary does.not
predict the effect Proposition 17 will have on the total cost of insurance for any particular driver.
Rather, the title and summa}y focuses on the key aépects of the measure that are certain. What is
certain is that any company that decidesa to offer thié new discount will be allowed to sufcharge
drivers who don’t qualify for. it. And that is all the title and summary says. The fact that car
insurénce pricing is complicated should not pr‘eveht_voters from being accurately and fully-
informed -about the key componénts of Proposiﬁon 17.

| CONCLUSION

The proponent’s argument that the Attorney General can’t tell voters that this measure

would allow insurance companies to iﬁcrease the cost of insurance for certain drivers is without

legal merit. The Attorney General’s is obligated to inform voters of the “character and real

“purpose” of a proposed measure. With respect to Proposition 17, satisfying that obligation

-requires that voters be informed that this measure would allow both discounts and rate increases.

/1
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And for the reasons discussed in this reply brief as well as the supporting points and authorities,

the Attorney General’s writ petition should be granted.

Dated: March 10, 2010

Respectfully Submitted, .

EDMUND G. BROWN JR.

Attorney General of California .
JONATHAN K. RENNER

Senior Assistant Attorney Geperal

Nty C AT

STE E\QLIIL)/ ACQUISTO .

Supervising Deputy Attormey General
Attorneys for Petitioner Edmund G. Brown
Jr., Attorney General of the State of
Calzfornza
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