
 
 
May 12, 2008 
 
Via E-Mail Transmission and Overnight Mail 
Susan Lapsley, Director 
c/o Research Attorney 
Office of Administrative Law 
300 Capitol Mall, Suite 1250 
Sacramento, California 95814 
E-mail: staff@oal.ca.gov 
 
Re: OAL File No. 2008-506-01EFP, Proposed Changes to Prior Approval Regulations set forth in 
Title 10, California Code of Regulations, Subchapter 4.8, Sections 2642.6 – 2644.27, CDI File No. 
REG-2007-00046 
 
Dear Director Lapsley: 
  

 Pursuant to Government Code section 11349.6(b) and California Code of Regulations, title 1, 

section 55, Consumer Watchdog1 urges the Office of Administrative Law (OAL) to disapprove the 
above-referenced proposed emergency regulations as filed by the Insurance Commissioner with 
OAL on May 6, 2008 to amend Title 10, California Code of Regulations (“CCR”), Subchapter 4.8, 
Sections 2642.6 – 2644.27, which govern the prior approval of the rates of all property-casualty 
insurers (“Rate Regulations”).  The proposed amendments to the Rate Regulations fail to comply 
with Government Code section 11349.6 that would allow their adoption without the full public 
scrutiny required under the Administrative Procedure Act (APA) when the Commissioner has failed 
to identify any “situation that calls for immediate action to avoid serious harm to the public peace, 

health, safety, or general welfare.”2  
 
 Commissioner Poizner has failed to come close to demonstrating any harm to the public that 
would justify the adoption of substantial amendments to the Rate Regulations on an “emergency” 
basis.  His two-page explanation of the “emergency” is full of unsubstantiated and vague allusions to 
the difficulty the industry and the California Department of Insurance (CDI) will face if the proposed 
changes are not made right away.  It also never describes how the proposed regulations will actually 
address the alleged “emergency.”  
 
 Indeed, there is no emergency here.  As Commissioner Poizner acknowledges, amendments 
to the regulations he wishes to change now became effective in April 2007 after two years of public 
scrutiny, analysis and hearings.  CDI staff has been enforcing the current regulations for over a year, 

                                                
1 Formerly: The Foundation for Taxpayer and Consumer Rights. 
2 Gov. Code § 11342.545 (defining “emergency”). 
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and rate applications of over a thousand companies have been processed without problem.  If there 
were flaws in the current regulations, Commissioner Poizner could have and should have addressed 
them months ago through the regular rulemaking process.  And many of the changes he proposes – 
affecting homeowners, earthquake and even medical malpractice insurance rates – have nothing to 
do with the July 2008 deadline for compliance with auto rating factor (“ARF”) regulations, as 
referenced by the Commissioner, which has been known to the CDI for two years. 
 
 Because the Commissioner has failed to demonstrate an emergency, and because there is no 
emergency, OAL is required by law to reject the proposed emergency regulations.   
  

 Not only do the Commissioner’s proposed regulations fail to demonstrate the requisite 

“emergency,” but they also fail to meet the “clarity” and “necessity” standards for valid regulations.  

For example, as discussed further below, rather than providing “better defined benchmarks”, several 

of the proposed amendments introduce a “definition” of “most actuarially sound” that will 

undoubtedly be subject to more than one interpretation by insurers, the CDI, and consumer 

representatives that must be able to understand and apply the terms in rate proceedings.  Other 

provisions have introduced completely undefined terms that are incomprehensible to the insurers and 

consumers directly affected by them. 
 
 Finally, far from demonstrating any “necessity” for any one of the proposed revisions with 
the requisite “facts, studies, and expert opinion”, the Commissioner merely states that the proposed 
amendments purportedly represent “revisions to the prior approval regulations which were not able 
to be addressed in the 2007 revisions.”  While he refers to the proposed amendments as “necessary 
changes,” the Commissioner never identifies a single provision of the proposed amendments and 
explains why it is necessary to effectuate the purpose of Insurance Code section 1861.05 of ensuring 
that rates are not “excessive, inadequate, unfairly discriminatory, or otherwise in violation of 
[Proposition 103].” 
 
BACKGROUND OF PRIOR APPROVAL RATE REGULATIONS  

 
 Proposition 103 and the Adoption and Implementation of Prior Approval Regulations 
 

The prior approval system of rate regulation under Proposition 103 adopted by the voters in 
1988 requires insurers to apply for and obtain approval for rate changes from the Insurance 
Commissioner and that the rates set cannot be excessive, inadequate, or unfairly discriminatory.  
(Ins. Code §§ 1861.01(c) and 1861.05.)   
 

In 1991, Commissioner Garamendi adopted regulations to implement the rollback and prior 
approval rate provisions of Proposition 103 (California Code of Regulations, Title 10, Chapter 5, 
Subchapter 4.8, §§ 2642.1, et seq.)  These regulations were upheld in 1994 by the California 
Supreme Court in 20

th
 Century v. Garamendi (1994) 8 Cal.4th 216, 243, cert. den. State Farm Mut. 

Auto. Ins. Co. v. Quackenbush (1995) 513 U.S. 1153.)  The basic regulatory rate formulae (10 CCR 
§§ 2644.2 and 2644.3) that have been used to review and approve rate applications in California, 
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resulting in over $60 billion in savings in just the automobile insurance line alone over the last 17 
years,3 have remained largely unchanged ever since.   

 
 2007 Rate Regulations Amendments Adopted Pursuant to APA Rulemaking Requirements  
 

Commissioner Garamendi commenced formal rulemaking proceedings (CDI File No. 
RH05042749) in 2005 to adopt methodologies and values for certain components of the Rate 
Regulations, that were left unpromulgated in the 1995 regulations.  During the period leading up to 
these proposed amendments, the 1995 regulations were applied to review and approve rate 
applications both with and without hearings.4  After numerous public workshops, public comment, 
and a formal public hearing were held on various draft amendments held over a two-year span 
following the formal rulemaking requirements of the APA, amendments to the Rate Regulations 
were adopted effective April 3, 2007.5  The 2007 amendments established uniform methodologies 
and values for various components of the regulatory formula such as loss trend, expense efficiency 
standard, rate of return, and leverage ratio (limiting surplus used to calculate profit), which are to be 
used to ensure that rates filed by insurers are not excessive under the prior approval requirements of 
Proposition 103.  (See, e.g., 10 CCR §§ 2644.7, 2644.12, 2644.16, and 2644.17.)  The 2007 
amendments also established additional “safety valves” for insurers to seek exceptions to a strict 
application of the rate formulae, known as “variances”.  (10 CCR § 2644.27.)  Since the adoption of 
the 2007 amendments, over 1,000 rate applications have been filed and reviewed.6  Of these, 34% 

                                                
3 Consumer Federation of America, J. Robert Hunter, State Automobile Insurance Regulation: A 
National Quality Assessment and In-Depth Review of California’s Uniquely Effective Regulatory 
System (Apr. 2008) Appendix 4, Spreadsheet 13 (“Estimate of Savings from Proposition 103”) 
available online at http://www.consumerfed.org/publications2.cfm?type=studies. 
4 In a 2003 decision designated as precedential, Commissioner Garamendi confirmed that the 
regulatory ratemaking formula (10 CCR § 2644.1, et. seq.) must be applied by the Department when 
reviewing rate applications even in the absence of certain components that were left undefined, 
explaining as follows: 

 
…where the Commissioner has not promulgated a numerical value for a generic 
factor in a given line of insurance, values can be selected using generally accepted 
actuarial principles, expert judgment and standards of reasonableness.  Barring 
explicit direction from the Legislature or the commissioner, the ALJ must apply the 
regulatory formula when determining whether SCPIE’s rate request is reasonable.  
SCPIE has not provided authority for ignoring the regulations in the face of their clear 
legal applicability. 
 

(In re American Healthcare Indemnity Company, et. al., File No. PA-02025379, Proposed Decision, 
filed July 24, 2003, p. 8; Corrected Order Adopting Proposed Decision and Designating Portion of 
Decision as Precedential, filed August 22, 2003, p. 1.) 
5 Office of Admin. Law, Cal. Reg. Notice Register, Jan. 19, 2007, p. 98 
(http://www.oal.ca.gov/notices/January2007_notice_pdf.htm). 
6 See CDI website for yearly lists of rate filings: http://www.insurance.ca.gov/0250-insurers/0800-
rate-filings/0100-rate-filing-lists/public-notices/index.cfm. 
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have sought rate decreases.7  The most significant rate reduction under the 2007 regulations, which 
was ordered after a public hearing in which Consumer Watchdog played a significant role as 
Intervenor, was a 15.9% rate reduction to Allstate’s private passenger automobile rates amounting to 
a quarter-billion dollars in savings to Allstate auto policyholders.8  These facts belie the 
Commissioner’s implication that “auto rate changes to be implemented via the ARF filings will not 
occur in harmony” because many auto insurers have already reduced their rates under the 2007 
amendments over the last year. 
 
 Proposed 2008 “Emergency” Amendments 
 

The day before the 2007 amendments to the Rate Regulations went into effect, the CDI 
issued a notice on April 2, 2007 inviting public comment solely on the eleven “variances” contained 
in 10 CCR § 2644.27. That notice stated that “[t]he Department specifically intends to address the 
evidence required for and the effect of each variance.”  (See Exh. A, Notice of Informal Workshop 
Regarding Variances Set Forth in Title 10, California Code of Regulations, Section 2644.27, CDI 
File No. REG-2007-00023, April 2, 2007.)  No notice of any proposed text of amendments being 
considered by the CDI was circulated at that time.  
 

After the one-day workshop regarding the variance regulation, 10 CCR § 2644.27, held on 
April 2, 2007, no further action was taken by the CDI until October 29, 2007.  On that date, the CDI 
Deputy Commissioner of the Rate Regulation Branch issued a one-page letter stating that “[t]he CDI 
is currently reviewing the eleven variances associated with the Prior Approval Regulations 
(California Code of Regulations, Title 10, Section 2644.27).”  (Exh. B, Letter from Sherwood P. 
Girion to “Interested Persons” regarding the Variance Process, Oct. 29, 2007.)  That letter further 
stated that “I am concerned that the variances as currently written may need some amendment to 
operate as intended, to provide appropriate standards for granting or denying specific variances, and 
to provide sufficient instruction regarding what information or data to submit when an insurer is 
applying for a specific variance.”  The letter invited comments “with regard to any of the variances.”  
No proposed text of any amendments under consideration by the CDI was circulated to the public 
with the October 29, 2007 letter and no date was noticed for any public workshop or hearing. 
 

No further action was taken by the CDI until March 19, 2008 when it issued a notice of a 
public workshop to be held on April 7, 2008 to discuss not only changes to the variances, but also 
“other changes to Title 10, Subchapter 4.8, Section 2642.6 – 2644.27.”  (Exh. C, Notice of Informal 
Workshop Regarding Potential Changes to Prior Approval Regulations Set Forth in Title 10, 
California Code of Regulations, Sections 2642.6-2644.27, CDI File No. REG-2007-00046, Mar. 19, 
2008.)  This was the first time that the CDI gave any notice to the public that it was considering 
changes to the Rate Regulations beyond just the variance regulation in 10 CCR § 2644.27 to include 
major substantive revisions to the regulatory rate formula in sections 2642.6-2644.25. This was also 
the first time that the CDI actually provided the text of the proposed amendments under 

consideration to the public. (Exh. C, Proposed Changes To The Prior Approval 

                                                
7 Ibid. 
8 Order Adopting Proposed Decision, In the Matter of the Rate Application of Allstate Insurance Co. 

and Allstate Indemnity Co., PA-2007-00004, Mar. 14, 2008. 
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Regulations Set Forth in Title 10, California Code Of Regulations,  Subchapter 
4.8 Sections 2642.6 – 2644.27, CDI File No. REG-2007-00046, Mar. 19, 2008.)  The 
notice specifically stated that “participation in the workshop will be in addition to, and not in 

substitution for, any participation in a formal rulemaking process.”  There was no mention in the 

Notice of Workshop of adopting the proposed amendments as “emergency regulations.” 

 

On April 21, 2008, the CDI issued a “Notice of Proposed Emergency Action and 
Finding of Emergency Pursuant to California Insurance Code Section 12921.7” 
along with proposed text  that included further substantive amendments to the provisions of 

the rate formula that were never before seen by the public in the March 19 draft.  (Exh. D, Notice 
Of Proposed Emergency Action and Finding of Emergency Pursuant to California 
Insurance Code Section 12921 and Proposed Changes To The Prior Approval 
Regulations Set Forth in Title 10, California Code Of Regulations, Subchapter 4.8 
Sections 2642.6 – 2644.27, CDI File No. REG-2007-00046, Apr. 21, 2008.)  No public 
comment period or hearing was provided on this version of the amendments.  This was the first time 
that the CDI mentioned that the ARF filing deadline of July 14, 2008 was suddenly an “emergency”.   
 
 On April 29, the CDI issued yet another version of the proposed regulations, again as a notice 
of “emergency” action, which contained even more substantive changes to additional provisions of 

the regulations that had never before been presented to the public. (Exhibit E, Notice Of 
Proposed Emergency Action and Finding of Emergency Pursuant to California 
Insurance Code Section 12921 and Proposed Changes To The Prior Approval 
Regulations Set Forth in Title 10, California Code Of Regulations, Subchapter 4.8 
Sections 2642.6 – 2644.27, CDI File No. REG-2007-00046, Apr. 29, 2008.)  No hearing 
or public comment opportunity was provided for the April 29 proposed 
amendments.   
 
 The CDI filed the April 29 version of the proposed amendments, including the provisions on 
which no public comment was ever solicited, with OAL on May 6, 2008.  (Proposed Text, CDI File 
No. REG-2007-00046, May 5, 2008.)  Accompanying the proposed text was a document entitled 
“Finding of Emergency”, which proclaims that “California Insurance Commissioner Steve Poizner 
(the “Commissioner”) hereby finds that an emergency exists, and that the following amendments to 
the Prior Approval Regulations…are necessary for the immediate preservation of the public peace, 
health and safety, or general welfare.”  (“Finding of Emergency”, CDI File No. REG-2007-00046, 
May 5, 2008.) (hereafter “Emergency Notice”)  
 
 

I. ADOPTION OF THESE REGULATIONS IS NOT NECESSARY FOR “IMMEDIATE 

PRESERVATION OF PUBLIC PEACE, HEALTH AND SAFETY, OR GENERAL 

WELFARE.” 

 
The “justification” provided by the Commissioner in the Emergency Notice utterly fails to 

meet the requisite showing for adoption of a regulation as an “emergency” as “a situation that calls 
for immediate action to avoid serious harm to the public peace, health, safety, or general welfare” 
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(Gov. Code § 11342.545) and fails to meet the requirements of Government Code section 11346.19 

on three separate grounds. First, the Commissioner’s written submission fails on its face to set forth 

any facts showing the need for immediate action.  Secondly, the complete procedural history of these 

regulations, as set forth above, demonstrates the Commissioner’s and the CDI’s own belief that no 

emergency exists. Thirdly, the substance of the proposed emergency regulations reveals the lack of 

any immediate threat to “public peace, health and safety or general welfare.” 

 
 The Commissioner claims that the “emergency” is a July 14, 2008 deadline applicable only 
to private passenger automobile insurers to comply with another set of Proposition 103 regulations, 
which took effect on August 13, 2006.10  Those regulations govern the weighting of the factors that 
auto insurers use to determine individuals’ premiums pursuant to Insurance Code section 1861.02 

                                                
9 Gov. Code § 11346.1(b) provides, in pertinent part: 

 
(2) Any finding of an emergency shall include a written statement that contains the 
information required by paragraphs (2) to (6), inclusive, of subdivision (a) of Section 
11346.5 and a description of the specific facts demonstrating the existence of an 
emergency and the need for immediate action, and demonstrating, by substantial 
evidence, the need for the proposed regulation to effectuate the statute being 
implemented, interpreted, or made specific and to address only the demonstrated 
emergency. The finding of emergency shall also identify each technical, theoretical, 
and empirical study, report, or similar document, if any, upon which the agency 
relies. The enactment of an urgency statute shall not, in and of itself, constitute a need 
for immediate action. 
 
A finding of emergency based only upon expediency, convenience, best interest, 

general public need, or speculation, shall not be adequate to demonstrate the 

existence of an emergency. If the situation identified in the finding of emergency 
existed and was known by the agency adopting the emergency regulation in sufficient 
time to have been addressed through nonemergency regulations adopted in 
accordance with the provisions of Article 5 (commencing with Section 11346), the 
finding of emergency shall include facts explaining the failure to address the situation 
through nonemergency regulations. (Emphasis added.) 

 
10 As amended effective August 13, 2006, 10 CCR § 2632.11(c)(1) required auto insurers to submit 
at least two filings to comply with the 2006 amendments to 10 CCR § 2632.8.  The first was to be 
filed “within 30 days of the date the 2006 amendments to Section 2632.8 are filed with the Secretary 
of State.”  The 2006 amendments to sections 2632.8 and 2632.11 were filed with the Secretary of 
State on July 14, 2006 and became effective on August 13, 2006.  (Office of Admin. Law, Cal. Reg. 
Notice Register, July 28, 2006, p. 1055 [http://www.oal.ca.gov/notices/July2006_notice_pdf.htm].)  
Thus the first filing to at least partially comply with the 2006 amendments to section 2632.8 was to 
be filed by August 13, 2006.  Insurers are required to “fully comply with Section 2632.8 within two 
years of the date of the 2006 amendments to Section 2632.8 are filed with the Secretary of State.”  
(10 CCR § 2632.11(c)(1).)  Thus the second filing is required to be made by auto insurers July 14, 
2008. 
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(“ARF regulations”).  (See 10 CCR §§ 2632.8 and 2632.11.)  The proposed emergency regulations 

do not amend any provision of the ARF regulations.  Courts have stated that an “emergency” 
means “an unforeseen situation calling for immediate action.”  (Sonoma County Organization 

Employees v. County of Sonoma (1991) 1 Cal.App.4th 267, 276-277.)  Far from being “unforeseen”, 
the July 14, 2008 ARF filing deadline has been known by the California Department of Insurance 
(CDI) for at least two years since the ARF regulations were filed with OAL on June 5, 2006.  These 
facts alone warrant disapproval by OAL because “a finding of emergency based only upon 
expediency, convenience, best interest, general public need, or speculation, shall not be adequate to 
demonstrate the existence of an emergency” (Gov. Code § 11346.1(b)(2)).  Moreover, the 
Commissioner has not explained his utter failure to address the situation through nonemergency 
regulations when the claimed emergency “was known by the [CDI] in sufficient time to have been 
addressed through nonemergency regulations.”  (Ibid.)  This manufactured “emergency” of the 
Commissioner’s own making cannot justify adoption of the proposed regulations, several provisions 
of which were publicly noticed for the first time on April 29 and have not been the subject of any 
public comment whatsoever. 

 

A. The Commissioner’s Notice Fails to Set Forth Any Facts Showing Any Need For 

Immediate Action. 

 

In Poschman v. Dumke (1973) 31 Cal. App.3d 941, 944, the Court of Appeal set forth 

minimal standards for considering emergency regulations under the APA:  “[t]he finding of and 

statement of facts constituting an emergency must be more than mere ‘statements of the motivation’ 

for the enactment” (citation omitted).  The Commissioner’s Emergency Notice cannot meet this test. 

The “Justification for Adoption as Emergency Regulations” section ignores the Poschman’s court 

warning by baldly asserting “[t]hese regulations need to be enacted on an emergency basis in order to 

have a fully functioning regulatory scheme.”  (Emerg. Not. at 2.)  This bare assertion, however, does 

not explain with any facts why the current regulatory scheme is “not fully functioning.”  Even if this 
statement were true, this reason fails entirely to meet the requisite showing that the amendments 
must be adopted on an emergency basis so as to avoid serious harm to the public.     

 
The fact is, however, that there is already a fully functioning regulatory scheme in place.  

Even prior to the 2007 amendments, as noted above and in the Emergency Notice, the rate formulae 
in the Rate Regulations were upheld by the California Supreme Court in 20th Century in 1994.  Over 
the course of the 14 years since, the current regulations have been applied to review and approve rate 
applications and resulted in over $55 billion in savings to consumers in the auto line alone.11  For 
example, in the time period for 2003 – 2007, Consumer Watchdog intervened in 20 rate proceedings 
where the Rate Regulations have been applied to result in over $800 million savings to consumers.12  
Since the 2007 amendments, which further defined the methodologies and values to be used in the 
regulatory rate formulas, the CDI has processed over 1000 rate applications, at least 34% of which 

                                                
11 See, supra, footnote 3. 
12 See Consumer Watchdog, CA Prop 103 Savings in Insurance Premiums 2003-2007 
(http://www.consumerwatchdog.org/images/InsSavings.gif). 
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have sought further rate decreases.13  There have been at least five rate hearings held under the 2007 
regulations, and so far, one of these has led to a final order of the Commissioner requiring Allstate to 
reduce its auto rates by 15.9%.14  There is no mention in the decision by the ALJ or the 
Commissioner in that case that the current regulations do not provide a “fully functioning regulatory 
scheme.”  As stated in the Emergency Notice, “the 2007 revisions were intended to simplify the 
prior approval process and to provide some flexibility in certain situations as warranted by the 
variances.”  (Emerg. Not. at 2.)  Even if some amendments were needed to “resolve issues with the 
variances as well as to address other issues that arose after the 2007 revisions” (ibid.), that is not a 
situation that rises to the level of an “emergency” that would warrant allowing the CDI to avoid 
subjecting the proposed regulations to the requisite public notice and comment requirements for 
nonemergency regulations pursuant to Government Code section 11346.2, et seq. 
 

The Emergency Notice also asserts that “[t]he Commissioner must utilize the emergency 
regulations procedures; otherwise the coverage and rate changes to be implemented via the ARF 
filings will not occur in harmony with rate changes resulting from these revisions.”  (Emerg. Not. at 
3.)  The Notice goes on to claim, without any basis in fact, that “requiring insurers to file two rate 
filings, one right after another would cause tremendous confusion in the marketplace.”  (Ibid.)  There 
is no reason given as to why insurers would be required to “file two rate filings”.  Even if the 
proposed amendments were to be adopted on a nonemergency basis after the current ARF filing 
deadline passes, there is no reason why companies would be required to make a new filing after 
those amendments take effect unless the Commissioner determines that the rates as enacted under 
the current 2007 Rate Regulations are excessive or inadequate under the proposed amendments.  The 
Notice does not say that this will happen.  Even if it were to happen, the Notice fails to explain or 
provide any evidence that preventing an insurer from having to make another rate filing sometime 
later in 2008 that would likely not be implemented until 2009, rises to the level of an “emergency.” 
 

The Emergency Notice cites to just one appellate court case, Schenley Affiliated Brands 

Corp. v. Kirby (1971) 21 Cal.App.3d 177, to support its contention that the proposed amendments 
need to be adopted on an emergency basis.  The Emergency Notice states that the court held there 
that the agency did not abuse its discretion in adopting emergency regulations “where other 
regulations were about to go into effect and additional regulations were needed in order to achieve a 
fully operational regulatory scheme.”  (Emerg. Not. At 3.)  Schenley is inapposite for at least two 
reasons.  First, in Schenley, the “other regulations” that were about to take effect were part of the 
same regulatory scheme as the proposed emergency regulations and the agency claimed that the 
emergency regulations clarified the regulations that were about to go into effect.  Here, the ARF 
regulations are not part of the same regulatory scheme as the proposed emergency amendments.  The 
filings that are subject to the ARF regulations are reviewed and approved under separate substantive 
and procedural standards than are rate applications that are subject to the prior approval Rate 
Regulations.  (Compare 10 CCR §§ 2632.1-2632.11 [substantive and procedural requirements 
applicable only to private passenger automobile insurers regarding the factors used to determine 
individual drivers’ premiums] with 10 CCR §§ 2642.1-2644.27 [Rate Regulations at issue here 
applicable to all insurers subject to Proposition 103]; §§2648.1-2648.4 [procedural regulations 

                                                
13 See, supra, footnote 6. 
14 See, supra, footnote 8. 
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applicable to rate applications].)  Second, even if the ARF regulations were considered to be part of 
the same regulatory scheme as the prior approval Rate Regulations, unlike the situation in Schenley 
where new regulations were about to take effect, the ARF regulations have been in effect since 
August 13, 2006.15  While the 2006 amendments to the ARF regulations provided for two stages of 
compliance, the first phase has already occurred whereby private passenger auto companies were 
required to make ARF filings and rate filings by August 13, 2006 that came into at least partial 
compliance with the ARF regulations by that date.  (10 CCR § 2632.11(c)(1)-(4).)  Indeed, the 
Emergency Notice states that 20% of private passenger automobile insurers have already complied 
with the ARF deadline.  (Emerg. Not. at 3.)  The rate filings submitted by private passenger auto 
companies that complied with the 2006 ARF deadline were reviewed and approved under the 
regulatory rate formula that existed prior to the 2007 amendments that “simplif[ied] the prior 
approval process” even further.  Thus, these facts directly contradict the Commissioner’s statements 
that the amendments need to be adopted on an emergency basis to make the current regulatory 
scheme “fully operational.” 
 

The Emergency Notice further asserts, without any reference to any specific provisions of the 
proposed regulations, that “[t]he amendments are necessary prior to the ARF filing deadline to allow 
the Department to handle the large number of filings anticipated.”  (Emerg. Not. at 3.)  The Notice 
states that “only about twenty percent of private passenger automobile insurers have complied with 
the ARF deadline which means an influx of filings which the Department will have to review within 
the statutorily prescribed time frame of 60 days.”  (Ibid.)  This also does not constitute an 
emergency.  Regardless of whether the proposed amendments are adopted on an emergency basis, 
the CDI will still have to review and approve filings of 80% of all private passenger auto companies, 
and the regulations will not lessen the number of filings that will need to be reviewed.  
 

Finally, the CDI claims that “the revised regulations provide clarity with better defined 
benchmarks and will make the development and submission of the ARF filings less cumbersome and 
time consuming for both insurers and the Department.”  (Ibid.)  Regardless of whether this is true or 
not, this too does not rise to the level of an “emergency.”  At most, this amounts to a claim that the 
new regulations will result in a more expedient rate review process.  Even if true, the Government 
Code explicitly states that “a finding of emergency based only upon expediency, convenience, best 
interest, general public need, or speculation shall not be adequate to demonstrate the existence of an 
emergency.”  (Gov. Code § 11346.1(b)(2).)  Moreover, “[i]f the situation identified in the finding of 
emergency existed and was known by the agency adopting the emergency regulation in sufficient 
time to have been addressed through nonemergency regulations adopted in accordance with Article 5 
(commencing with Section 11346), the finding of emergency shall include facts explaining the 
failure to address the situation through nonemergency regulations.”  (Ibid.)  The CDI has been aware 
of the so-called “emergency” of the 2008 ARF filing deadline since at least when the ARF 
regulations were filed with the Secretary of State on June 5, 2006.  The 2007 amendments to the rate 
regulations took effect on April 7, 2007.  The CDI gives no explanation of why it could not have 
noticed the proposed amendments sometime within the last year to adopt them on a nonemergency 
basis in accordance with public notice and comment provisions of Article 5 in sufficient time before 

                                                
15 See, supra, footnote 10. 



OAL Reference Attorney 
May 12, 2008 
Page 10 of 14 
 
the second July 14, 2008 ARF compliance deadline.  Accordingly, the CDI has failed to comply with 
the requirements of Government Code § 11346.1(b)(2). 
 

In sum, none of the reasons listed in the Emergency Notice constitute a situation that requires 
immediate action “to avoid serious harm to the public peace, health, safety or general welfare” and 
thus the OAL must reject the proposed “emergency” regulations.   
 

B. The Procedural History Amply Demonstrates the Complete Absence of Any Threat 

to “Public Peace, Health and Safety, or General Welfare.” 

 

The procedural history of these regulations recited above, reveal the Commissioner’s lack of 

belief that any state of emergency threatening the general welfare existed regarding the July 14, 2008 

ARF filing deadline.  As stated above, this filing deadline has been known to the CDI since at least 

June 5, 2006 when the final ARF regulations were filed with OAL.  Yet apparently, from that time 

until April 21, 2008 when he first issued a Notice of Emergency Action, the Commissioner did not 

believe an emergency existed that would justify adoption of emergency regulations.  While the 

Commissioner informed the public that there were issues with the variance regulation that needed to 

be addressed and issued notices to that effect in April 2007 and November 2007 inviting public 

comment on that one regulation, 10 CCR § 2644.27, those notices made no mention of any 

“emergency” that needed to be addressed by changes to other substantive provisions to the Rate 

Regulations that were not noticed for public comment at those times.  Even though the Emergency 

Notice claims that “the proposed regulation changes are a result of several months of study, 

discussion and refinement,” it wasn’t until April 21, 2008 that the public was first informed that the 

July 14, 2008 ARF filing deadline was suddenly an “emergency” requiring the wholesale substantive 

revisions to sections 2642.2-2644.25 noticed for the first time on April 21.  Consumer Watchdog 

respectfully submits that it is impossible under these circumstances to suddenly create a state of 

emergency out of a deadline under a different set of regulations applicable only to private passenger 

automobile insurance companies that has been known by the CDI for over two years. These facts 

create the inescapable inference that the Commissioner’s filing of these “emergency” regulations was 

intended solely to avoid public scrutiny of the proposed amendments to the Rate Regulations that 

were never before noticed for public comment over the entire one-year period from April 2007 to 

April 2008 during which the CDI was holding public discussions regarding only the variance 

regulation.  

 

Approval of these regulations would make a mockery of the APA and set a dangerous 

precedent for future rulemaking by administrative agencies.  An approval by OAL would open the 

door for agencies to create an “emergency” out of known deadline requirements of other existing 

regulations, secretly develop regulations without allowing an opportunity for public comment, and 

then delay filing the regulations with OAL until it was “too late” to comply with the APA. Such 

undercover “bait and switch” rulemaking to deal with a so-called “emergency” of the Commissioner’s 

own making should be firmly disapproved by OAL. 
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C.  Many of the Proposed Emergency Regulations Do Not Even Apply to Auto 

Insurance, Which is the Only Line that is Subject to the So-Called ARF Filing 

Deadline “Emergency.” 

 

The substance of the proposed emergency regulations belies the existence of any emergency. 

 

Even if the influx of automobile insurance rate and ARF filings due this summer could 
somehow justify hasty changes in the regulations that apply to auto insurance rates, there is 
absolutely no basis to amend on an “emergency” basis several provisions of the regulations that have 
absolutely no application to auto insurers.  For example the proposed changes to 10 CCR § 
2644.27(d), (f), (i) and (j) governing reinsurance to allow higher amounts of unregulated reinsurance 
costs to be passed through to policyholders’ rates only apply to companies selling earthquake and 

medical malpractice insurance.  (10 CCR § 2644.25(b).)   Auto rates are calculated on a direct basis 
with no allowance for reinsurance costs (10 CCR §§ 2644.2; 2644.25(a)), and thus are not subject to 
the alternative methodology for calculating rates for the earthquake and medical malpractice lines. 

 

 Several other proposed amendments to sections 2642.6-2644.25 likewise have no 

application auto insurers.  (See, e.g., proposed 10 CCR §§ 2642.7(a)(18) [relating solely to surety 

insurance], (d)(4)(M), (N), and (O) [relating solely to surety, credit, and aviation]; 2644.8 [applicable 

only to “professional liability and errors and omissions coverage”]; 2644.12(d) [applying solely to 

farmowners insurance], (e) [applying solely to earthquake insurance], and (f) [applying solely to 

burglary and theft insurance]; 2644.21(c) [applying solely to burglary and theft]; 2644.23 [applying 

solely to earthquake and medical malpractice insurers subject to 2644.25]; 2644.25(a), (b), (d), (f), 

(h), and (i) [applying only to earthquake and medical malpractice insurers per 2644.25(b)].)  Because 

none of these provisions even apply to the auto insurers who must meet the July 14 ARF filing 

deadline, the Commissioner cannot meet the requisite showings that the proposed regulation 

“address only the demonstrated emergency” (Gov. Code § 11346.1(b)(2)) and “that the immediate 

adoption of the proposed regulation by the rulemaking agency can be reasonably expected to prevent 

or significantly alleviate that serious harm” that would occur if the Commissioner failed to adopt the 

proposed regulations on an emergency basis (1 CCR § 50(a)(5)(B)2.).  The proposed amendments 

that have absolutely no application to auto insurers go far beyond “address[ing] only the [purported] 

emergency” of a filing deadline that applies only to auto insurers and thus will do nothing to 

“prevent or significantly alleviate” any serious harm that may occur due to the July 14 ARF filing 

deadline.  (See Gov. Code § 11346.1(b)(2); 1 CCR § 50(a)(5)(B)2.)  As a result, “OAL shall not 

approve any emergency regulation” that fails to comply with these requirements.  (See 1 CCR § 

50(a)(5)(B)2; see also Gov. Code § 11349.6 [“The office shall disapprove the emergency regulations 

…if it determines that the agency failed to comply with Section 11346.1”].) 
  

II. THE PROPOSED EMERGENCY REGULATIONS FAIL TO MEET THE STANDARDS OF 

GOVERNMENT CODE SECTION 11349.1. 

 

 Government Code Section 11349.1 contains standards for necessity, authority, clarity, 
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consistency, reference, and nonduplication, which all proposed regulations must meet in order to 

obtain OAL approval.  Government Code section 11349.6(b) specifically applies those standards to 

emergency regulations.  The emergency regulations here fail to meet the basic standards of clarity and 

necessity.16
 

 

A. The Proposed Regulations Fail to Meet the “Clarity” Standard. 

 

The “clarity” standard requires that proposed regulations be “easily understood by those 

persons directly affected by them.”  (Gov. Code § 11349(c).)   In this case, those persons include 

insurers, the Commissioner, and consumers and their representatives (who have a right to intervene 

and challenge the approval rate applications). Many portions of the proposed emergency regulations 

fail the clarity test.17 

 

 Rather than “provid[ing] clarity with better defined benchmarks” as claimed by the 
Commissioner, the proposed amendments introduce poorly drafted “definitions” and “standards” 
that will only serve to inject the very confusion and delay into the rate setting process that the 
Commissioner purports to avert.  For example, the proposed “emergency” amendments add an 
incomprehensible definition of “most actuarially sound” that will be the subject of endless debate 
over what it actually means.  Proposed 10 CCR § 2642.8 reads:  
 

The “most actuarially sound” choice is the most appropriate choice 
within the range of  
permissible actuarially sound choices, considering both the relative 
likelihood of all choices within the range and the context in which the 
choice will be employed.   

 
 This proposed definition cannot meet the “clarity” standard contained in 
Government Code section 11349.1(a)(3).  How will it be determined what is “the 
most appropriate choice within the range of permissible actuarially sound 
choices”?  Without any meaningful objective criteria to determine the “most 
appropriate choice,” the CDI, insurers, and consumer advocates will be left to 
argue as to what the “most appropriate choice” is and Administrative Law 
Judges in contested rate hearings will have absolutely no guidance as to how to 
choose amongst the parties’ proffered positions. Such a vague and meaningless 
definition will result in the very “standardless, ad hoc decision making” decried by the 
California Supreme Court in 20th Century Insurance Co. v. Garamendi (1994) 8 Cal.4th 216, 312.  
The impact of this lack of “clarity” to the new definition of “most actuarially sound” is multiplied 
many times over as it has been inserted into several other provisions of the proposed regulations. 
(See, e.g., proposed section 2644.7(b) and (d) [containing the “actuarially sound” standard]; 2644.8 

                                                
16 Although we limit our discussion here to the “necessity” and “clarity” standards, this should not 
be taken to mean that Consumer Watchdog believes that the amendments are “consistent” with 
Proposition 103.   
17 This is not intended to be an exhaustive discussion of all the proposed provisions that fail to meet 
the “clarity” standard. 
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[same]; 2644.23 [referring to “actuarially sound” standard]; 2644.27(f)(8) [referring to the unclear 
standard: “the most actuarially sound result”, (g) [referring to “soundest actuarial result”]. 

 

Another provision that utterly fails to meet the “clarity” standard is newly added subdivision 

(c) of section 2644.16 that purports to allow the Commissioner to adjust the maximum allowable rate 

of return by 2% “if he finds financial market conditions to be such that the difference between the 

risk-free rate and the cost of capital is significantly different from its historical average.”  There is 

absolutely no measure provided of what would be “significantly different”.   It is also unclear as to 

over what time period the “historical average” is to be calculated that would be compared to the 

“difference between the risk-free rate and the cost of capital.”  The term “cost of capital” is also 

undefined in the proposed regulations.  Again, this complete lack of clarity will inject uncertainty and 

confusion into the interpretation and application of the standard for the maximum permitted rate of 

return that is currently clear to all parties under subdivision (a). 

 

B.   The Proposed Regulations Fail to Meet the “Necessity” Standard. 

 
The “necessity” standard requires that “the record of the rulemaking proceeding 

demonstrates by substantial evidence the need for a regulation to effectuate the purpose of the statue, 
… that the regulation implements, interprets, or makes specific, taking into account the totality of the 
record.  For purposes of this standard, evidence includes, but is not limited to facts, studies, and 
expert opinion.”  (Gov. Code § 11349(a).)   
 

The section of the Emergency Notice titled “Description of Problem and Necessity for 
Regulation” fails to discuss any facts, studies, or expert opinion as to why any of the proposed 
amendments are “necessary” to effectuate the purpose of Insurance Code section 1861.05, which is 
to prohibit rates that are “excessive, inadequate, unfairly discriminatory, or otherwise in violation 
this chapter.”  The only justification for the changes provided is that “certain issues were identified 
both by the Department and insurers with regard to the administration of the variances” and that after 
these unspecified “issues” were identified, “the Department invested considerable time and effort in 
the development of standards and benchmarks and other revisions to the prior approval regulation 
which were not able to be addressed in the 2007 regulations.”  (Emerg. Not. at 2.)  There is 
absolutely no explanation in the Emergency Notice by reference to any facts, studies, or expert 
opinion of what these “issues” were or how the proposed changes will address them.  In fact, the 
Commissioner summarily concludes that “the goal of this rulemaking is to make necessary changes 
to the variances and other associated prior approval regulations.”  This only further begs the question 
of why are the proposed changes “necessary”? 

 

Because the Commissioner has not identified any substantial evidence for any of the 

proposed amendments, there is no way for OAL to determine whether they actually address the 

generalized allegations in the Emergency Notice that the revisions will provide “better defined 

benchmarks and will make the development and submission of the ARF filings less cumbersome and 

time consuming for both insurers and the Department.”  In fact, these generalized allegations are 

directly contradicted by other statements in the Notice noting that the current regulations were 
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upheld in 20th Century, and that “all the sections work together to help determine an appropriate 

insurance rate, that is, one that is neither excessive nor inadequate.” (Emerg. Not. At 1.)  

 

Furthermore, as discussed above, certain of the proposed regulations fail to satisfy the clarity 

standard. This failure also dooms the regulations under the necessity standard. The vagueness of 

these regulations means that they are extremely unlikely to meet their stated goal of making the 

submission of ARF filings less cumbersome.  Moreover, as stated above, agencies should not be able 

to manufacture the “necessity” for emergency regulations based on their own refusal to follow 

standard APA requirements for rulemaking.  OAL should disapprove the proposed regulations in 

order to discourage future examples of this type of abuse of the emergency rulemaking process. 
 

 

 
*** 

 
 
 In sum, the Commissioner’s proposed amendments to the Rate Regulations are not aimed at 
addressing any purported “emergency” surrounding the July 14, 2008 ARF filing deadline, of which 
the CDI has been aware for over two years, and fail to meet the requisite necessity and clarity 
standards.  Accordingly, OAL should reject the proposed “emergency” regulations. 
 
Sincerely,  

 
Pamela Pressley 
Litigation Director 
 
cc:  The Honorable Steve Poizner 

Insurance Commissioner  
State of California 
California Department of Insurance 
c/o Lara Sweat 
Rate Enforcement Bureau 
45 Fremont Street, 21st Floor 
San Francisco, California 94105 
 
Adam Cole, CDI General Counsel 
























































































































































