
 

 

 
 
 
 

February 24, 2009 
 
Ms. Cindy Ehnes  
Director 
California Department of Managed Health Care 
980 9th Street, Suite 2450 
Sacramento, CA 95814 
 
Via U.S. Mail (Return Receipt Requested) and Facsimile 
 
Re:   DMHC Actions to Deny Medically Necessary Autism Treatment 
 
Dear Ms. Ehnes: 
 
Consumer Watchdog has become aware that the Department of Managed Health Care (DMHC) 
has recently undertaken certain actions, apparently in response to pressure from health plans on 
both the agency and the Governor’s office, regarding autism benefits.  A recent report in the Los 
Angeles Daily Journal suggests that, at the request of unspecified health plans, the DMHC 
temporarily suspended the processing of requests for Independent Medical Reviews from parents 
whose autistic children have been denied medically necessary treatment. The newspaper quotes a 
member of your staff to the effect that the DMHC is preparing to take additional actions, the 
apparent intent of which is to permit DMHC licensees – i.e., health plans, including HMOs and 
Preferred Provider Organizations (PPOs) – to deny coverage for medically necessary treatment 
to autistic children. We write on behalf of Consumer Watchdog to remind the DMHC of its 
responsibilities under California law and to inform the Department that should it attempt to 
abdicate those responsibilities, we will seek immediate judicial intervention. 
 
Health Plans Must Provide Coverage for the Treatment of Autism on the Same Terms as 
Other Medical Conditions 
 
In 1999, responding to widespread outrage over the refusal of health insurers to cover treatment 
for severe mental illnesses, including autism and other mental disorders, the California 
Legislature enacted the California Mental Health Parity Act (see Health & Safety Code § 
1374.72(d)(7)), and the DMHC promulgated regulations thereunder (see Cal. Code Regs., tit. 28, 
§ 1300.74.72).  In that Act, the Legislature mandated that health plans and health insurers 
provide coverage for the diagnosis and medically necessary treatment of mental illnesses, 
including autism, to the same extent that they provide coverage for treatment of physical 
illnesses. (See Health & Safety Code § 1374.72(a) and (d).) Pursuant to Health and Safety Code 
section 1390, a violation of section 1374.72  (or any provision of the relevant chapter) and   
 



 

 

any rule promulgated thereunder is punishable by a $10,000 fine and/or imprisonment for up to 
one year. 
 
In enacting that statute, the Legislature specifically acknowledged that because “[t]he failure to 
provide adequate coverage for mental illnesses in private health insurance policies has resulted in 
significant increased expenditures for state and local governments,” it was important to require 
health care plans to cover care and treatment for mental illnesses, including autism. (Section 1, 
Stats. 1999, c. 534 (A.B. 88).) 
 
Section 1374.72, subdivision (a), requires health care service plans to provide coverage for the 
“medically necessary” treatment of autism. “Medical necessity” is determined by the “specific 
needs” of the member and “any of the following” factors: “peer-reviewed scientific and medical 
evidence regarding the effectiveness of the disputed service”; “nationally recognized 
professional standards”; “expert opinion”; “generally accepted standards of medical practice”; 
and “treatments [that] are likely to provide a benefit to a patient for conditions for which other 
treatments are not clinically efficacious.” (See Health & Safety Code § 1374.33(b).) The law also 
requires health care service plans to “ensure that decisions based on the medical necessity of 
proposed health care services are consistent with criteria or guidelines that are supported by 
clinical principles and processes.” (Health & Safety Code § 1367.01(b); see also see also id., 
subd. (f).)  
 
Applied Behavioral Analysis is a form of behavioral therapy that has been scientifically 
determined to alter and improve brain functioning in children with autism.1 It is considered a 
“standard treatment” for autism, based upon nationally recognized professional standards, and is 
proven in the medical literature to be effective.  For example, the Journal of the American 
Academy of Pediatrics, in an article on Autism Spectrum Disorders,2 states that behavioral 
interventions are the cornerstone of management of “Autism Spectrum Disorders” (ASD).  The 
Journal concludes that the effectiveness of Applied Behavioral Analysis “has been well 
documented through five decades of research” and that children “who receive early intensive 
behavioral treatment have been shown to make substantial, sustained gains in IQ, language, 
academic performance, and adaptive behavior as well as some measures of social behavior, and 
their outcomes have been significantly better than those of children in control groups.” The 
Centers for Disease Control and Prevention and the National Institute of Mental Health concur 
that psychosocial and behavioral interventions are key parts of comprehensive treatment 
programs for children with autism.3 The most common interventions include Applied Behavioral 
Analysis; according to Mental Health: A Report of the Surgeon General, “thirty years of research 
demonstrated the efficacy of applied behavioral methods in reducing inappropriate behavior and 
in increasing communication, learning, and appropriate social behavior.”4  
 

                                                
1 Behavioral therapy constitutes a “benefit” for purposes of Health & Safety Code § 1374.72(b). 
2 Myers, Johnson, “Clinical Report: Management of Children with Autism Spectrum Disorders,” Pediatrics Vol. 
120, No 5 (2007) pp.1162-1182 (http://www.pediatrics.org/cgi/content/full/120/5/1162, last visited February 23, 
2009). 
3 Autism Information Center, Centers for Disease Control and Prevention 
(http://www.cdc.gov/ncbddd/autism/treatment.htm, last visited February 23, 2009); National Institute of Mental 
Health (http://www.nimh.nih.gov/health/publications/autism/complete-index.shtml, last visited February 23, 2009). 
4 Mental Health: A Report of the Surgeon General, Chapter 3 
(http://www.surgeongeneral.gov/library/mentalhealth/chapter3/sec6.html#autism, last visited February 23, 2009). 



 

 

Because Applied Behavioral Analysis is a “medically necessary” treatment for autism spectrum 
disorders – virtually all IMR rulings over the past year confirm that conclusion – all health care 
service plans in California must provide coverage for it to their enrollees.  
 
Unfortunately, as DMHC is well aware, a number of plans are refusing to comply with the plain 
dictates of the law. Numerous suits are pending against health care service plans in California for 
failure to provide Applied Behavioral Analysis. (See, e.g., Andrew Arce v. Kaiser Foundation 
Health Plan, Inc. et al., Los Angeles Superior Court Case No. BC 388689 and Frank Nagle v. 
Kaiser Foundation Health Plan, Inc., et al., Los Angeles Superior Court Case No. BC 406272). 
A lawsuit filed on February 11, 2009 on behalf of parents and guardians of autistic children 
alleges that Kaiser and its physicians now systematically refuse to provide the treatment. In a 
practice that appears to have been adopted by many health care service plans, Kaiser has re-
classified ABA treatment as “educational” in nature, and has referred patients to local schools 
and other taxpayer-supported programs. (See Lissa Anderson. v. Kaiser Foundation Health Plan, 
Inc., et al., Alameda County Superior Court No. RG 09435560.) 
 
Until recently, the DMHC has properly responded to patient complaints by ordering health care 
service plans to comply with IMR decisions and provide coverage for Applied Behavioral 
Analysis treatment for autistic children. However, it now appears that in response to intense 
pressure from the industry, the DMHC is preparing to reverse course. 
 
The Department May Not Delay Processing Requests for An Independent Medical Review  
 
Under California law, when a health care service plan or one of its contracting providers denies, 
delays, or modifies a covered medical treatment to one of its members on the basis that it is “not 
medically necessary,” the member has the right to seek an Independent Medical Review (IMR). 
Pursuant to the process established by Heath & Safety Code section 1370.4 and Article 5.5 of 
Chapter 2.2 of Division 2 (§§ 1374.30 through 1374.36), members may file a request for an 
Independent Medical Review (IMR) with the DMHC, and the DMHC must act expeditiously. 
Regulations promulgated by the DMHC require the agency to determine whether to accept the 
request and advise the member as well as the health plan of its decision within seven days. The 
plan must then submit all of the relevant information to the Independent Medical Review 
organization within three days. (Cal. Code Regs., tit. 28, § 1300.74.30(i) and (j).) 
 
According to a February 12, 2009 report in the Los Angeles Daily Journal, the DMHC 
suspended fifteen IMR requests last month – apparently including requests that the agency had 
approved as far back as October of last year – while Department officials “re-review eligibility 
rules.” 
 
Such delays jeopardize the health and safety of health care service plan members, which is why 
the regulations require the DMHC to act on requests within seven days. There is no lawful basis 
for the DMHC to delay processing IMR requests.  
 
The Department May Not Excuse A Licensee from Providing “Medically Necessary” Care 
 
DMHC spokesperson Lynn Randolph told the Daily Journal that DMHC “will be announcing 
some new guidelines or criteria in the coming weeks…The department is going to be looking at 
the legal question of how coverage issues square with current state law, and provide additional 
clarification to patients and health plans because we do have a gray area now.” 



 

 

To the contrary, there is no “gray area,” the health care service plans’ machinations 
notwithstanding.  There are no exceptions to the legal requirement that the plans provide 
coverage for “medically necessary” treatment to autistic patients.  Re-labeling the required 
medical treatments as “educational services” will not excuse the plans from their statutory 
responsibility.  “Medically necessary” treatment must be provided, no matter what form it takes 
and no matter what the plans cynically attempt to call it. 
 
Moreover, the DMHC has no authority to authorize a licensee to engage in such a subterfuge.  In 
fact, the DMHC is obligated to prevent health care service plans from violating their members’ 
legal rights. The DMHC’s responsibilities begin with California Health & Safety Code section 
1341. Pursuant to section 1341(a), the DMHC has a mandatory duty to execute “the laws of this 
state relating to health care service plans and the health care service plan business including, but 
not limited to, those laws directing the “department to ensure that health care service plans 
provide enrollees with access to quality health care services and protect and promote the interest 
of enrollees.” The director of DMHC “shall be responsible for the performance of all duties, the 
exercise of all powers and jurisdiction, and the assumption and discharge of all responsibilities 
vested by law in the department.” (Id., subd. (c).) 
 
It is your responsibility to enforce the laws of the state of California as written, and, to that end, 
to resist and reject pressure from the health care industry seeking to evade those laws. Millions 
of Californians, including those stricken by autism, and their parents and caregivers, expect no 
less of you and your staff.  Should you fail to perform your duties in this regard, we intend to 
hold you accountable in the courts. 
 
Sincerely, 

      
Harvey Rosenfield     Pamela Pressley 
 
cc: Governor Arnold Schwarzenegger   

Dale Bonner, Secretary, Business, Transportation and Housing Agency 
  
 
 
 


