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(b) DIRECTYV’s Practices are Unfair

The “unfairness” prong of the UCL is “intentionally broad, thus allowing courts maximum
discretion to prohibit new schemes to defraud.” Podolsky v. First Healthcare Corp. (1996) 50
Cal.App.4th 632, 647. The test of whether a business practice is unfair involves weighing the utility
of the defendant's conduct against the gravity of the harm to the alleged victim. Id.

In the instant case, the balance of utility and harm unmistakably falls on the side of Plaintiffs.
The practice Plaintiffs are seeking to enjoin is an unlawful practice, the only benefit of which is to
ensure that Defendant be paid as quickly as possible without the hassle of actually notifying its
customers of the charges and properly billing them for said charges.

The harm to Plaintiffs, on the other hand, is vast. In many cases, the automatic and
unauthorized withdrawal of hundreds of dollars has sent these individuals’ bank accounts into
overdraft.5’ Many plaintiffs have been reported to credit agencies, and their credit has been
potentially irreversibly harmed.5® Many have been charged with overdraft fees and have had to
sacrifice other goods or services in order to account for this unexpected fee.* Further, many
individuals have been forced to borrow money from friends and family in order to avoid sending
their accounts into overdraft and incurring additional fees.”

C. THE BALANCE OF HARM FAVORS PLAINTIFFS

In analyzing the balancing the equities part of the test for a preliminary injunction, the Court
must exercise its discretion “in favor of the party most likely to be injured [and] [i]f the denial of an
injunction would result in great harm to the plaintiff, and the defendants would suffer littie harm if it
were granted, then it is an abuse of discretion to fail to grant the preliminary injunction.”’! That is

especially so when the party seeking the injunction makes a sufficiently strong showing of the

likelihood of success on the merits.”?

87 Castro Dec 7; Cox Dec q16; Flores Dec 5

88 Cox Dec 915

% Castro Dec 7; Cox Dec 16, Kuhlken Dec. 96; Flores Dec 96

70 Kuhlken Dec. 96

™ Robbins v. Superior Court (1985) 38 Cal.3d 199, 205; see also Baldocchi v. Four Fifty Sutter Corp. (1933) 129 Cal.
App. 383, 392-93 (“[a] court of equity will not even deign to balance the inconvenience of the tortious wrongdoer
against the inconvenience of the innocent”).

™ See Pleasant Hill Bayshore Disposal, Inc. v. Chip-It Recycling, Inc. (2001) 91 Cal. App. 4th 678, 696 (finding the

“complete likelihood” that the plaintiff would prevail on the merits was by itself sufficient to warrant the injunction).
13

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF PLAINTIFFS’ MOTION FOR PRELIMINARY INJUNCTION




Milstein, Adelman &Kreger, LLP

2800 Donald Douglas Loop North
Santa Monica, California 90405

O 00 N9 N UL AW -

e e e e T e S S e O ey
» 3 8 " R8NV R BB T 3 a5 % 5585 = 5

Here, Plaintiffs have conclusively demonstrated they are likely to prevail on the merits of
their claims.” In addition, Plaintiffs further demonstrate DIRECTV will not be harmed in any way
by the issuance of a preliminary injunction. Indeed, granting the preliminary injunction will simply
compel DIRECTV to follow the law which they were on notice of at the time they drafted the
contract at issue. Prohibiting DIRECTV from automatically withdrawing funds from Plaintiffs’
bank accounts or directly charging their credit cards will not impose any great cost on DIRECTV
and will not impede the operation of its business.

On balance, DIRECTV’s continued ability to avoid properly providing consumers with
notice of the fees they are being charged will have a huge impact on Plaintiffs and consumers, which
is especially troubling in these economic times.”* Courts have routinely granted injunctions when
plaintiffs and the public faced far less harm. For example, preliminary injunctions have been granted
to prevent the public from unknowingly using uncertified accountants.” Moreover, the UCL and
CLRA give courts “extraordinarily broad” discretion to fashion whatever relief would be necessary
to prevent unfair competition.’®

Here, Plaintiffs have crafted a reasonable Preliminary Injunction Order which requires
DIRECTYV to do nothing more than cease the practice of automatically removing funds from its
customers’ accounts, requiring it to put consumers on notice of the early cancellation penalty being
issued against them. Under the circumstances, the status quo can be maintained during the pendency
of this action. DIRECTV can still bill customers for the disputed charges, and customers will

actually have the opportunity to dispute such charges before any money is taken from their accounts

without explicit authorization.

V. THE COURT SHOULD WAIVE ANY BOND OR UNDERTAKING GIVEN
’ THE SIGNIFICANT PUBLIC INTEREST INVOLVED

The California Supreme Court has noted that under proper circumstances, California courts

have the power to dispense with bond requirements intended to protect an adversary’s financial

7 See Section IV.B, supra.
.

" People v. Hill (1977) 66 Cal.App.3d 320, 331 (preliminary injunction granted to protect public from unknowingly

using uncertified accountants); Youngblood v. Wilcox, (1989) 207 Cal. App. 3d 1368, 1375 (injunction granted to prevent
charges of country club membership fees).

7 See Consumers Union v. Alta-Dena Certified Dairy, et al. (1992) 4 Cal. App. 4% 963, 972..
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interest.”’ The court in Conover found a court has this power when it can “reasonably conclude from
the facts before it that plaintiffs. ..cannot afford to post an injunction bond.””® Here, Plaintiffs are
individuals, many of whom are struggling to get by in these tough economic times. Many of the
Plaintiffs do not have the funds to pay the early cancellation penalty in the first place and none of
them could possibly afford to pay the cost of the injunction.

Further, even if the Court does require a bond as a condition of issuing a preliminary
injunction, the amount of the bond is within the Court’s discretion.” It is Defendant’s burden here
to present admissible and quantitative evidence of the harm that an injunction would cause.*® Given
the strong public interest involved in this case and the fact that Plaintiffs are not seeking an order to
preliminarily enjoin the charging and collecting of the early cancellation penalty, but to enjoin the

illegal and unconscionable manner in which it is taken from customers’ accounts, the Court should

waive the bond requirement.

VI. CONCLUSION

For the foregoing reasons, Plaintiffs respectfully request that the Court enter the proposed

Preliminary Injunction Order, which is submitted herewith.
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" Conover v. Hall (1974) 11 Cal. 3d 842, 851.

78
Id.
™ Hummell v. Republic Fed. Sav. & Loan Ass'n (1982) 133 Cal. App.3d 49, 51.
80
Id
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