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PRELIMINARY STATEMENT

Consumer Watchdog makes a special appeararamiass curiago ask the Court to
reject the proposed settlement in this case.

Established in 1985, Consumer Watchdog is a ndhorecognized non-partisan, non-
profit organization representing the interestsagpaiyers and consumers. Its mission is to
provide an effective voice for the public intere§tonsumer Watchdog’s programs include
health care reform, oversight of insurance ratesrgy policy, protecting legal rights, corporate
reform, and political accountability. With no fimeial interest in the outcome of the litigation,
and no bias, except for the public interest, Coresuatchdog provides a credible and
independent voice as a friend of the Court.

The proposed class-action settlement is monumgrdaéirbroad and invites the Court to
overstep its legal jurisdiction, to the detrimehtonsumers and the public. Consumer
Watchdog believes the settlement is not “fair, oeable, and adequate” because it far exceeds
the actual controversy between the parties, abubmglass-action mechanism to the detriment
of absent class members. Essentially the pantgsoge to sell the works of absent class
members, and then split the proceeds among theassil\the likely event that any absent class
member fails to step forward to claim his or hghts. In the process, the parties have
reallocated existing rights and remedies under igplylaw—a role rightly left to Congress by
the U.S. Constitution—for the exclusive and antinpetitive benefit of Google. Indeed, had
Google attempted such a scheme outside the caftéhxis settlement, it would have been
exposed to millions of dollars in statutory damafgeswillful copyright infringement. Further,
not only does the proposed Settlement Agreemesrhattto do an end-run around the legislative
process, but it also proposes a scheme that Cangoesd not have adopted because it imposes

conditions on foreign authors and publishers thaate the anti-formality requirements of The



Berne Convention for the Protection of Literary aatistic Works. Finally, if the settlement
were approved, it would give Google a default marppo books for which the rightsholders
cannot be located, resulting in unfair competitidyantages to Google in the search engine,
electronic book sales, and other markets. Farfdhese reasons, Consumer Watchdog urges

this Court to reject the proposed Settlement Agerem

l. THE PROPOSED SETTLEMENT IS NOT FAIR, REASONABLE, OR
ADEQUATE BECAUSE IT FAR EXCEEDS THE ACTUAL CONTROVE RSY
BEFORE THE COURT AND ABUSES THE CLASS-ACTION PROCESS

The proposed class action settlement claims tduesie actual dispute between the
parties, but it also goes much, much farther, amgqrts to enroll millions of absent class
members in a series of new business “opporturitieésr those absent class members who fail to
step forward and claim their share, however, thfggbrtunity” operates as a theft—essentially
the parties propose to sell the copyrighted woflabsent class members, and then split the
proceeds among themselves.

This Court acts as a fiduciary, guarding the irdey®f absent class members and
evaluating whether the proposed Settlement Agreeiméfair, reasonable, and adequat&ée
Clement v. Am. Honda Fin. Card76 F.R.D. 15, 29 (D. Conn. 1997) (“In assessimntpss
action settlement, the court has the fiduciary oesbility of ensuring that the settlement is fair
and not a product of collusion, and that the ctaembers’ interests are represented
adequately.”) (quotation omitted); Fed. R. Civ2B(e). The proposed Settlement Agreement so
exceeds the scope of the original dispute, andasnly compromises the interests of absent
class members, that the Court cannot find thatftair, reasonable, and adequate” under any
interpretation of that phras&ee, e.gIn re Gen. Motors Corp. Pick-Up Truck Fuel Tanlo8r

Liab. Litig., 55 F.3d 768, 810 (3d Cir. 1995) (holding thatt¥stantial concerns [about a



settlement are] created by the dramatic divergehtige settlement terms from the relief
originally sought”);see also Nat'l Super Spuds, Inc. v. N.Y. Meracaiiich, 660 F.2d 9, 19 (2d
Cir. 1981) (“An advantage to the class, no mattav great, simply cannot be bought by the
uncompensated sacrifice of claims of members, venddw or many, which were not within the

description of claims assertable by the class.”).

A. The Settlement Is Not Fair, Reasonable, Or AdequatBecause It Forces
Absent Class Members Into A New Business Venture \Wi Google

The original dispute in this litigation concerné@ faunch of Google’s “Library Project”:
Google’s plan to copy millions of copyrighted bodks well as books in the public domain) into
an electronic database, and to display “brief gxséiof those books online in response to search
requests. (D.l. 36 {1 2-4, 21, 30-31, 34; D.If31.) Plaintiffs alleged that Google’s plans and
actions violated the Plaintiffs’ exclusive rightsdopy, distribute, and publicly display their
respective Books, under the Copyright Act (TitledfThe U.S. Code) (D.I. 36 11 5-6), and
Google countered that its activities were covengthle “fair use” exceptions to copyright law
under 17 U.S.C. 8§ 107S¢eD.I. 57 at 1.) Notably, Google asserted thatdiaie applied
because it planned to display on its web site teyppets” of the works in response to search
engine requests.ld)) Nowhere—in the original complaints, nor in amg$s releases—was
there any indication that Google planned to seflies of the books it had digitized, nor did
Google assert that the outright sales of thesedoolld be considered “fair” under the fair use
provisions. Seel7 U.S.C. 8§ 107 (examples of fair use include “psgs such as criticism,
comment, news reporting, teaching . . . scholarshipesearch”). Plaintiffs sought a permanent
injunction, among other relief(D.l. 36 1 C.)

The Settlement Agreement goes well beyond thisrowatsy. Indeed, Plaintiffs goal

was “to do something far more ambitious and usefptpvide[] extraordinary and previously



unattainable benefits to the authors, the bookstrguand even the public,” and “provide[] new
exposure of [out of print] Books . . . [to] breatew commercial life into this vast body of
work.” (Statement of Roy Blount Jr., Author’'s QliPresident (Oct. 28, 2008) (hereinafter
“Blount Stmt.”);! D.I. 57 at 3, 27-28see als®.A. §8§ 3.7(a)-(c)?) To implement this plan, the
Settlement Agreement mandates the creation of empo“monetization opportunities”—the
Consumer Purchase program and Institutional Sysismms—with the profits to be split between
the Rightsholders and GoogleSeeS.A. 88 3.7(a), 4.5.) Under the “Consumer Purchase
program, access to individual books will be soltiren or sold through “print on demand” or
“PDF download.” (S.A. 88 4.2(a), 4.7.) Under thestitutional Subscription” program,
organizations such as libraries or corporationsldvbe able to purchase time-limited
subscriptions for their students or employees tes€ the full contents of the “Institutional
Subscription Database”—which would consist esskyd all the Books, worldwide, that
Google has scanned, absent any Books that havedmewed at the request of the
Rightsholder. (S.A. 88 1.74, 1.131, 3.5(b)(i),.#.1

This scheme, however, cannot be “fair, reasonalolé adequate” because these
“monetization opportunities” have nothing to dowihe dispute between the partieSee In re
Gen. Motors55 F.3d at 8105chwartz v. Dallas Cowboys Football Club, |.tth7 F. Supp. 2d
561, 578 (E.D. Pa. 2001) (rejecting a proposedesetint under Rule 23(3) because, among

other things, the release “bars later claims baseftiture conduct’§. Instead, these

! Available athttp://www.authorsguild.org/advocacy/articles/mematkert-google.html (visited Aug. 28,
2009).

% For the Court’s convenience, capitalized termeineare used as defined in the Settlement Agreemen
(“S.A."), unless otherwise specified. Referenaethe Settlement Agreement, which is Exhibit 1 tb D
56, appear hereinas “S.A. 8§ "

3 To evaluate whether a settlement is substantfa#lyand reasonable, courts in the Second Circuit
consider the well-established “Grinnell factorsfiieh typically evaluate the settlement in lighttioé



“opportunities” create an ongoing business arrareggnand purport to release future claims for
the “monetization” of Rightsholders’ works. (S.8§ 10.1-10.2.) Conscripting potentially
millions of members of the public into an ongoingsimess relationship with Google is an abuse
of the jurisdiction conferred by the class-actioaamanism.SeeAmchem Prods., Inc., v.
Windsor 521 U.S. 591, 613, 117 S. Ct. 2231, 138 L. El6&@ (1997) (“Rule 23’s requirements
must be interpreted in keeping with Article 11l atraints, and with the Rules Enabling Act,
which instructs that rules of procedure ‘shall abtidge, enlarge or modify any substantive right
...." (citing 28 U.S.C. § 2072(b) and Fed. Rdle. P. 82 (“These rules do not extend or limit
the jurisdiction of the district courts . . . .”))Ihis Court should not condone a class-action
settlement that abuses the judicial process byywasteeding the bounds of the original dispute
between the class and the defend&@we In re Gen. Motors5 F.3d at 789-90 (noting that
failure to apply vigorous standards in considegtags settlements harms “not only inadequately

represented class members but also the federabsasian institution. . .”) (emphasis added);

Schwartz 157 F. Supp. 2d at 571 (“[T]he role of the canrtlass action settlements extends
beyond the important function as protectorate efghsentee class members and includes

ensuring the integrity of the judicial processlitge *

original claims and defenseSee City of Detroit v. Grinnell Corp495 F.2d 448, 463 (2d Cir. 1974).
Considering the enlarged scope of the settlememteter, the Court should consider these factois as
the actual controversy between the parties includegbroposed Institutional Subscription and Coresum
Purchase programs. Google’s “fair use” defense evbale held little or no weight, and the Plaintiffs
would likely have been well-entitled to an injurmeti In that light, the followingrinnell factors would
strongly weigh in favor of rejecting the settlemetite risks of establishing liability, the risk o
establishing damages, the ability of the defend@ntgthstand a greater judgment, the range of
reasonableness of the settlement fund in lighbhetiest possible recovery, and the range of
reasonableness of the settlement fund to a possitbeery in light of all the attendant risks aigation.

* That the agreement purports to resolve “fututaines, far outside the scope of the original disput
strongly indicates that the settlement also isidatthe scope of this Court’s Article 11l jurisdicn,
which is limited to “Cases” and “Controversies.”SJConst. art. 11, § 2, cl Elast v. Cohen392 U.S.
83, 94-95, 88 S. Ct. 1942, 20 L. Ed. 2d 947 (1968)e case and controversy restriction limitse
business of federal courts to questions presentad adversary context and in a form historicaikymwed



B. The Proposed Settlement Further Should Not Be Appneed Under Rule 23
Because It Fails To Protect The Rights Of Absent @ss Members

The Settlement Agreement is further unreasonaliause, for any of the millions of
absent class members that fail to timely understhedmpact of this settlement, these
“opportunities” are more like thefts—the partiedl wommercialize the absent Rightsholders
works, without their permission or even knowledgethe financial benefit of Google and the
Rightsholders who enroll with the registry (theépent” Rightsholders).

The settlement divides the scanned Books into &tegories: in-print (or
“Commercially Available™) and out-of-print (or “Nd€ommercially Available.”) (S.A. 88 1.28,
3.2(b), 3.2 (d)(ii).) Any Books that Google deteémas are “in-print” in the United States will
not be enrolled in the monetization programs witltbe Rightsholders’ permission. (S.A.

8§ 4.2(a)-(b).) By contrast, any Book that Googiedmines is “out-of-print” in the United
States will be automatically enrolled unless a Rgblder opts-out of the settlement entirely, or
opts-out of “one or more” of the new business vergu (S.A. §8§ 4.2, 3.2(¢).)

But while the absent Rightsholder must “opt outatmidthese “monetization” uses, the
Rightsholders must opt i@ be_ compensatddr them: Unclaimed Funds will be distributed by
the Registry to (1) the Registry itself, to covpemting expenses, and then (2) to other

Rightsholders who have registered with the RegistB/A. 88 6.3(a)(i)-(ii), Attach. C 81.1(e).)

as capable of resolution through the judicial pssceFlast, 392 U.S. at 95. It further “define[s] the role
assigned to the judiciary in a tripartite allocatmf power to assure that the federal courts watlintrude
into areas committed to the other branches of gowent.” Id. It is well-established that “no justiciable
controversy is presented when—as here—"the paatiesasking for an advisory opinionld.

(quotations omitted.) The class members’ clainareg Google for reproduction and sale of complete
works, which the settlement releases, are not piypefore the Court, are not justiciable, are not
redressed by the settlement and are neither ancagecontroversy under Article 11l of the Constigun.

®> A close reading of the Settlement Agreement risviat “out of print” Books are automatically
enrolled in the “Consumer Purchase” program deedrib § 4.2. “Out of print” books are, by default,
put in the “Display” category of works, subjectdertain restrictions by type of work. (S.A. 8 BR(
Attach. F.) “Display” uses, in turn, are definediacluding “Access Usesid. § 1.48), which in turn is
defined as including “Consumer Purchasd’ §1.1).



In other words, the agreement establishes a regineecby Google sells the work of absent
class members, takes its cut, and then distriibesemainder to the named plaintiffs (and other
“present” class members) in the very likely evérattabsent class members do not come
forward. Such an arrangement cannot be consid&aedreasonable, and adequat&ee, e.g.
TBK Partners, Ltd. v. W. Union Car®75 F.2d 456, 461 (2d Cir. 1982) (courts must ta
“special care” when a class action settlement pasgo release claims “not asserted within [the]
class action or not shared alike by all class mesipesee also Nat'| Super Spud§0 F.2d

at 19 (“An advantage to the class, no matter haatyisimply cannot be bought by the
uncompensated sacrifice of claims of members, venddw or many, which were not within the
description of claims assertable by the clags.I).its role as fiduciary, protecting the integest

of the absent class members, the Court could gbtfully approve such a settlement that
“monetizes” the works of absent class members—piadgnmillions of members of the public,
worldwide—to the financial benefit of Google ane thamed plaintiffs and other “present” class

members.

Il. THE PROPOSED SETTLEMENT IS AN UNAUTHORIZED ATTEMPT TO
REVISE THE RIGHTS AND REMEDIES OF U.S. COPYRIGHT LA W

The proposed Settlement Agreement, if approved)dvew massively reallocate the
existing rights and remedies under copyright laat thwould effectively rewrite the existing
statutory regime for the benefit of a single play&oogle. But Supreme Court precedent is

clear: courts may not modify copyright law. Odgngress has “the constitutional authority

® Further, because the proposed Settlement Agreesresates a scheme whereby named (and other
“present”) class members benefit financially atelpense of absent class members, the named class
members have an insurmountable conflict with theeabclass members, and accordingly the class
cannot be certified under Rule 23(a)(4) becaus®thiatiffs cannot “fairly and adequately protduot t
interests of the class.See Amchend21 U.S. at 625-27 (instructing that class cedtiion should be
denied where class representatives do not podsesaine interests and suffer the same injury as the
absent class members).



and the institutional ability to accommodate fuliye varied permutations of competing interests”
that must be balanced when amending the Copyright Ahe parties claim that this wholesale
rights-grab is for the “public benefit,” but theynore that the entire statutory framework of

copyrights_alreadys for the public benefit. Congress has beengdthwith balancing multiple

competing interests to “promote the Progress ofi®@ and the useful Arts.” U.S. Const. art. |,
8 8, cl. 8. This Court should resist the partiasitation to overstep its jurisdictional authority

and usurp Congress’s constitutional mandate toteagyright laws for the public’s interest.

A. Only Congress Has The Authority To Grant ExclusiveRights And Remedies
For Copyrights

Unlike with traditional torts, where judges havsthrically created remedies that
compensate the victim of a harm, the copyrighustatare designed “to motivate the creative
activity of authors and inventors by the provisaira special reward, and to allow the public
access to the products of their genius after thedd period of exclusive control has expired.”
Sony Corp. of Am. v. Universal City Studios, 1464 U.S. 417, 429, 104 S. Ct. 774, 78 L.Ed.2d
574 (1984). “As the text of the Constitution makésn, it is Congress that has been assigned
the task of defining the scope of the limited maslgghat should be granted to authors or to
inventors to give the public appropriate accedtea work product.”ld. at 429;accord Eldred
v. Ashcroft 537 U.S. 186, 212-13, 123 S. Ct. 769, 154 L.Zd683 (2003). “[T]he protection

given to copyrights is wholly statutaiy See Sony}64 U.S. at 431 (emphasis added and

citations omitted). Accordingly, courts refraimifn enlarging or narrowing the scope of
copyright protectionld. (“The judiciary’s reluctance to expand the protecs afforded by the
copyright without explicit legislative guidancedgecurring theme.”accordStonehill
Commc'ns, Inc. v. Martug®12 F. Supp. 349, 351 (S.D.N.Y. 1981) (failuretdorce a section

of the copyright statute “would be tantamount foe@ by judicial decision”).



This prohibition against judicial interference dooes where, as in the present case, new
circumstances or technologies challenge traditiapglications of the existing statutes. As the
Supreme Court stated:

Sound policy, as well as history, supports our =test deference
to Congress when major technological innovatioter ahe market
for copyrighted materials. Congress has the canistital authority

and the institutional ability to accommodate fulilge varied

permutations of competing interedtsat are inevitably implicated
by such new technology.

Sony 464 U.S. at 429 (emphasis addesge also Jack Adelman, Inc. v. Sonners & Gorda@
F. Supp. 187, 190 (S.D.N.Y 1934) (“The Congress sragct into law some plan to meet the
situation but this court has no power to read theopresent statutes provisions which are not
now contained in them.”)Columbia Pictures Indus., Inc. v. Redd Horne, I7id9 F.2d 154, 157
(3d Cir. 1984) (“[I]t is the role of the Congresst the courts, to formulate new principles of
copyright law when the legislature has determired technological innovations have made

them necessary.”).

B. The Settlement Agreement Would Privately Alter Copyight Law And
Improperly Divest Rightsholders Of Their ExclusiveRights

Under existing copyright law, all of the membergslad proposed class—Rightsholders to
the Books and Inserts covered by the agreement—thavexclusive right to copy, distribute and
publicly display their works. 17 U.S.C. 88 106,(@), (5). But as explained above in Section |,
the proposed Settlement Agreement proposes totsage exclusive rights from Rightsholders,
and grant to Google the ongoing ability to not ctiypy and display snippets of works, but also
sell complete copies of the Rightsholders worksovided a Rightsholder even has notice of the
Settlement, and understands its scope, a Rightshoidst either opt out of the settlement
entirely, or register with the Registry and manadpether, and to what extent, his or her Book

will be licensed as part of institutional subsdops, and sold by Google via print-on-demand or



online-access schemes. An absent class membefiaidto timely opt out may elect to
withdraw his or her work from the “monetization’h&nes, but cannot undo the releases for
Google’s otherwise-unauthorized copying, publigtiy, and distribution of the entire work. In
other words, the proposed Settlement Agreemenjudiaially mandated licensing regime
imposed on any class member who fails to timelyonpt granted to Google and Google alone.
Such judicially imposed compulsory licensing regsnaee not permissibleSee Harper & Row
Publishers, Inc. v. Nation Enteyel71 U.S. 539, 570, 105 S. Ct. 2218, 85 L. Edb&81 (1985)
(“Congress has not designed, and we see no wdorgudicially imposing, a ‘compulsory
[copyright] license’ [via application of the faisa doctrine].”). When applied on such a massive
scale, this licensing scheme eradicates the exelugjhts to copy, distribute, and publicly
display their works that Congress establishedjdwdating class members’ rights for a tiny
fraction of the value of the damages remedy thatgtess deemed appropriate for infringement.
Indeed, if Google had attempted any of these “mpatdn” schemes without the Court’s
approval of this settlement, Google would be:ligle for willful copyright infringement in the
amount of up to $150,000 in statutory damages @esfanfringement, plus attorneys fees; (ii)
enjoined from selling the work(s); and (iii) podgiBubject to criminal penaltiesSee Sony64
U.S. at 433-34 & n.15 (citing 17 U.S.C. 88 502-5@@e alsdsoogle’s Response to Notice of
Inquiry Regarding Orphan Works at 3-4, 6-7 (Mar, 2805) (acknowledging that using orphan
works incurs liability under current copyright laasd advocating for legislation that limits the
remedies available against users of orphan wdrk&is Court should decline the invitation to

legislate away the rights and remedies that Cosgremated.See Sonyt64 U.S. at 446 n.28 (“It

’ Available athttp://www.copyright.gov/orphan/comments/OW0681-Gleqpdf.
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is not the role of the courts to tell copyrightdels the best way for them to exploit their
copyrights . . . .").

While the Parties attempt to cover their egreginisuse of the class-action settlement
process by touting the supposed advantages ofjtieeraent, including the creation of a digital
library, access for researchers, and improved adoesut-of-print worksgeeD.I. 57 at 3),
attempting to claim public interest benefits isoaenon refrain among copyright infringerSee
Harper & Row 471 U.S. at 570 (“Any copyright infringer may iohato benefit the public by
increasing public access to the copyrighted workByut more importantly, these alleged public
“benefits” are not outweighed by the clear harnthi public interest that the agreement will
cause. The existing copyright law is already alipuienefit that has been carefully crafted by
Congress—indeed, the entire copyright regime igydes “to motivate the creative activity of
authors . . . and to allow the public access tptibducts of their genius after the limited period
of exclusive control has expiredSony, 464 U.S. at 429. The creation of this public ligne
requires a careful balance between competing putibcests. As the Supreme Court has noted:

Because [defining the scope of copyright] involhesdifficult
balance between the interests of authors and iokerh the
control and exploitation of their writings and diseries on the
one hand, and society’'s competing interest in tee flow of

ideas, information, and commerce on the other hand,patent
and copyright statutes have been amended repeatedly

Id. Consequently, the Court should decline the pslritivitation to overstep its jurisdiction, and

instead should leave to Congress the resoluti@mgoificant issues like “orphan works.”

C. The Settlement Addresses The Orphan Works Problemd The Unfair And
Anticompetitive Benefit Of Google

Granting Google the default rights to commerciabm¢-of-print books on an “opt out”
basis appears further designed to obtain the axelughts to commercialize “orphan works.”

(See, e.gBlount Stmt.supraat 4; S.A. § 3.8(b).) “Orphan” is “a term usedi&scribe the
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situation where the owner of a copyrighted workrnzsrbe identified and located by someone
who wishes to make use of the work in a mannerrdwatires permission of the copyright
owner.” U.S. Register of Copyrights, Report on I&p Works (Jan. 2006) (“Orphan Report”)
at 1% The orphan problem can range from mere difficiritiocating an author’s current
address, to identifying and locating an authorissheome of whom may not realize they have
inherited copyright interestdd. at 16, 28. Where the owner or assignee is a catipa, the

task of locating the copyright owner can be congtéd if assignments, asset purchases, or
bankruptcies leave no clear title to workd. at 16, 26-28. A potential user of copyrighted
“orphan” works faces “uncertainty—she cannot deteemwhether or under what conditions the
owner would permit use.1d. at 15.

If any entity, such as Google or one of its contpedi wished to obtain the rights to
millions of books—for example, for inclusion in Ggle’s search engine database or the
institutional subscription program—a significanatienge would lie in identifying, locating, and
obtaining permissions from the relevant Rightshiddd=or “orphan” books, it may very well be
“time-consuming, difficult or even impossible tachde the copyright owner.ld. at 16. The
potential users of orphan works must often forgchause “because there is always a possibility,
however remote, that a copyright owner could appedrbring an infringement action after that

use has begun.Id. at 15°

8 Available athttp://www.copyright.gov/orphan/orphan-report.fgited August 28, 2009).

° There is no requirement in the proposed settlétthen Google make any effort whatsoever to
diligently locate Rightsholders of “out of print’osks. Rather, these Rightsholders must affirmétive
seek out Google to prevent their works from beiogifimercialized.” Thus the scope of the works swept
into this settlement agreement because Rightshofdi#ito come forward—for whatever reason—would
naturally be larger than the scope investigatethbyCopyright Office, which included only those w®r
whose Rightsholders could not be located afteaaamable search.
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The “orphan” problem stems, in part, from revisiomshe copyright law instituted as
part of the 1976 Copyright Act, which made it easieobtain and maintain copyright protection
in works. See idat 41-42. While these changes helped to harmasrted States law with
international standardsl., it also exacerbated the orphan work issue “ih @haser generally
must assume that a work he wishes to use is subjecpyright protection, and often cannot
confirm whether a work has fallen into the publahin by consulting the renewal registration
records of the Copyright Office.ld. at 43. That the copyright laws helped createptioblem
demonstrates that a legislative, not judicial, 8otuis required. The U.S. Copyright Office,
after studying the orphan work problem, issuedpanteto Congress with recommendations that
attempted to reach the “proper balance betweenvieigonnecessary obstacles to productive
uses of the work and preserving the interests thfoais and copyright holdersld. at 23. The
proposed legislation would severely limit the remedavailable against any good-faith
infringers of orphan works who try to find the owiefore using the workld. at 127.

Congress has proposed, but not yet passed, suslate.

