JAN-27-2007 23:13 P.004-008

CALIFORNIA SUPERIOR COURT
FOR THE COUNTY OF LOS ANGELES

Inre iPod Nano Cases
Case No. BC342057

)
)
)
)
)
) JCCP No. 4469

)

) The Honorable Carl J. West

OBJECTION TO CLASS SETTLEMENT AND
MOTION FOR ATTORNEYS’ FEES AND EXPENSES

Rene L. Obregon (“Objector”) files this Objection to Class Settlement and Motion for
Attorneys’ Fees and Expenses. Objector received a mailed class notice. Objector is a consumer
who purchased in the United States a new, uncoated Apple First Generation iPod Nano, Serial
Number 5U546U2PTIT. Objectof’s address and telephone number are as follows: 1012 Black
Diamond Court, Portland, Texas 78374, 4(361) 643-6768. Objector’s signature is not provided
because he is represented by undersigned counsel.

A. The Proposed Class Settlement Not Fair, Adequate and Reasonable, the Class
Definition Is Overly Broad, Class Notice Is Confusing.

The proponents of the class settlement have failed to discharge their burden of proof that
the settlement is fair, adequate and reasonable. Moreover, this unfairness is compounded by the
overbreadth of the class definition and confusion caused by the class notice.

According to the notice of class action settlement, the following ate class members: “all
persons and entities who purchased in the United States a new uncoated iPod nano for their own
personal use and not for resale.” However, the class notice also explains that only First
Generation iPods are covered by the settlement, so the class definition is unclear as to whether

the class consists of all new uncoated iPod nanos, or only those in the First Generation. It is not
Objection to Class Settlement and Motion for Attorney’s Fees and Expenses - 1



JAN-27-2007 23:18 P. 005,008

clear whether all Second Generation iPod nanos are coated; presumably this is the case, but it is
not entirely clear from the notice. But this is only a small matter compared to the more
significant problem with the class notice and class definition.

Other than providing a Serial Number on a website or by contacting the Claims
Administrator, it is unclear how one can be sure one has an uncoated First Generation iPod nano.
Ultimately, it appears the only sure-fire way to determine if one is a class member or not is to
confirm one’s Serial Number on a website or by contacting the Claims Administrator. Thus, the
ultimate issue of class membership is not determined by reference to a clear, objective
description of class membership; rather, it is wholly dependent upon whether one’s Serial
Number is confirmed by a website or Claims Administrator one class member at a time.

It is submitted that there really is no “class definition” in this case at all because one’s
ultimate membership in the class is determined exclusively by whether one’s iPod has a certain
Serial Number or not. This is a problem for applying res judicata and/or collateral estoppel in
the future. Ultimately, a class settlement requires a clear, unambiguous class definition for a
class that is presently ascertainable anci objectively identifiable. The reason is so that one can
know exactly whose claims are being released, among other things. Because all of the Serial
Numbers are not published in the class notice, it will cause great uncertainty concerning whose
claims are actually disposed of by this settlement, assuming it is approved, and therefore there
will be great uncertainty as to the effect of res judicata and/or collateral estoppel. An even
greater problem, for the same reasons, is that the Settlement Agreement does not contain all of
the Serial Numbers. It is as though class membership for all class members is known only to a
Claims Administrator or by persons with access to a website and confirmed on an ad hoc basis

one class member at a time.
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Moreover, the class notice states that “[t]o be entitled to a payment under the settlement,
you must have experienced scratching of your iPod that impaired your use and enjoyment of
your iPod nano.” This is unfair for several reasons. First, it is unclear what level of scratching
or impairment of use is required to receive a payment. Second, this settlement discriminates
against and is unfair to those class members who have not yet experienced scratching or
impairment of use. According to the lawsuit, all of these uncoated First Generation iPod nanos
are defective, so why should not all consumers of these iPod nanos be entitled to compensation?

Apparently excluded from this settlement, by implication, is any person or entity who
received a new uncoated iPod nano as a gift, or any person or entity who purchased or acquired a
used iPod nano. Objection is made to the extent Apple attempts to assert that this settlement bars
future cases by those who acquired First Generation iPod nanos other than by purchasing them
new from a retailer or from Apple. Objector asks that the court seek clarification from this
matter by Apple.

In addition, the settlement formula is confusing and unfair. It is not fair and not the
proper use of cy pres to make a cy pres distribution to charities before all class members are
compensated. For example, even if a class member has yet to experience scratching and
impairment of use and enjoyment, it seems that before giving the settlement funds away in a cy
pres fund, at least some money should be distributed to those class members whose defective

iPod nanos have not scratched yet or whose scratched iPods have not interfered with the use or

enjoyment of the device

B. Fees and Expenses are Excessive. -

The proposed attorneys’ fees and expenses are excessive under both a percentage of

recovery or lodestar analysis.
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Objector respectfully requests the Court grant these objections to the proposed settlement
and to the attorneys’ fees and expenses and deny the proponents’ request to approve the
proposed settlement. Because the notice states that Objector need not come to the fairness
hearing, Objector asks that these obj ectioﬁs be submitted on the pleadings.

Respectfully submitted,

CHAVES, RESENDEZ & RIVERO, L.L.P.
802 North Carancahua, Ste. 2100

Frost Bank Plaza

Corpus Christi, Texas 78470
Telephone: (361) 884-5400

Facsimile: (361) 884-5401
dchaves@crrlawfirm.com

By:>0*~ 5 o CQM5

DouglasE. Chaves
California State Bar No. 226133

ATTORNEY FOR RENE L. OBREGON,
OBJECTOR
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CERTIFICATE OF SERVICE

On this the 26" day of March, 2009 a true and correct copy of the above and foregoing
instrument was duly served upon the following counsel of record by the manner provided below:

FEDERAL EXPRESS

Clerk of the Court

Superior Court for the County

of Los Angeles

Central Civil West

600 South Commonwealth Avenue
Los Angeles, CA 90005

VIA FACSIMILE (213) 330-7152 and FEDERAL EXPRESS
Mr. Lee M. Gordon

HAGENS BERMAN SOBOL SHAPIRO LLP
700 South Flower Street, Suite 2940
Los Angeles, CA 90017

VIA FACSIMILE 415-433- 9008 and FEDERAL EXPRESS
Mr. Bruce L. Simon

PEARSON, SIMON, SOTER, WARSHAW & PENNY, LLP

44 Montgomery St., Suite 1430

San Francisco, CA 94104

VIA FACSIMILE 415-268-7522 and FEDERAL EXPRESS
Ms. Penelope A. Preovolos

Morrison & Foerster LLP

425 Market Street

San Francisco, CA 94105-2482 Q/L\F“
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Douglas'E. Chaves
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