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January 25, 2010

The Honorable Jerry Brown
Attorney General

California Department of Justice
1515 Clay Street, Suite 2000
Oakland, CA 94612

Re:  The Mercury’s Insurance Initiative — Initiative No. 09-0028
By Electronic and U.S. Mail
Dear Attorney General Brown:

We have uncovered new evidence that the Mercury Insurance initiative, which qualified for the
June ballot last Wednesday, will indisputably lead to increases in auto insurance premiums for
many California consumers. In fact, when confronted with the evidence from Mercury’s own
web site, spokespeople for Mercury Insurance have now publicly acknowledged to the San
Francisco Chronicle that some people will pay more because of the initiative (Exhibit A). I write
to ask you to review this new material carefully, and as you prepare the new Title and Summary
for the initiative that will appear in the Voter Guide, Ballot Pamphlet and other official materials
distributed to the voters, you include the fact that this measure will allow insurance companies to
raise auto insurance premiums, not just lower them.

1. Mercury Insurance Levies Enormous Surcharges in States Where the Law Allows
Insurance Companies to Consider a Consumer’s Coverage with Other Insurers

Mercury has repeatedly suggested that it’s initiative is intended to change California law to
conform to the insurance laws of other states, where insurance companies are allowed to
consider “the absence of prior insurance.”

We have tested how Mercury Insurance Company itself rates consumers in such other states. We
began with our next-door neighbor Nevada. We went to Mercury’s web site and requested a
quote for a consumer with a Las Vegas address. The very first question is “Are you currently
insured?” We answered that question both ways and answered every other question the same. If
the answer was “Yes,” the quote returned was $835.00. When I answered “No,” Mercury’s
charge rose 73% to $1,448.00.

! The Findings contained in the Mercury Insurance initiative state: “The vast majority of states
allow insurers to offer a discount to ALL drivers who maintain ongoing auto insurance. This
measure will simply bring California into line with other states like Texas, New York, Oregon,
Washington and Florida.” Section 2(f).
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You can watch for yourself as I went through this process on Mercury’s web site by going to:
http://fyoutu.be/8M1sry10QT1c. Along with scans of the relevant pages from Mercury’s web site,
I have included a disk with a copy of the video as Exhibit B.

We received similar quotes from Mercury’s own web site for consumers in other states that
Mercury references in the findings of its initiative. Here are the results: in Texas, the Mercury
surcharge is 33% for a person whose coverage lapsed while they were serving in the military,
and 74% for a driver who didn't have auto insurance because they did not have an automobile. In
New York the "no prior insurance" surcharge was 81% and in Florida, stating that you do not
have prior insurance can lead to a 227% surcharge. (Mercury does not sell auto insurance in the
other states it identifies in the initiative. A quote from Safeco Insurance in Washington,
however, led to a 74% premium hike for a driver who did not have insurance because he had not
owned a car in the immediate past.) These quotes are attached as Exhibit C.

2. Mercury Insurance Imposed a Prior Insurance Surcharge in California, which was Later
Determined by the Insurance Commissioner and the Courts to be a Violation of
Proposition 103

We don’t actually have to go outside California borders to determine that many consumers’ auto
insurance premiums will go up substantially, and perhaps enormously, under the changes
proposed by Mercury’s initiative.

For many years Mercury Insurance Company unlawfully applied a “continuous coverage”
discount to its California customers — the same practice it proposes to legalize through its
initiative. In 2003, we obtained insurance quotes from Mercury’s web site that revealed that
Mercury imposed an enormous surcharge on motorists who noted a lack of prior insurance on
their application. We tested several customers throughout California and found that when
altering only the person's prior insurance history, Mercury’s surcharge was between 34% and
57% more for those who did not have prior insurance. One such driver paid a 41% surcharge
because he had a lapse in coverage, as shown in the quotations attached as Exhibit D.

In response to Mercury’s misconduct, the Insurance Commissioner commenced a rulemaking
process that led to a 2002 regulation barring Mercury from applying “persistency” discounts so
as to penalize the previously uninsured. In rejecting Mercury’s argument that its prior insurance
“discount” was “a reward, not a penalty,” the Insurance Commissioner stated:

Under California ratemaking principles, a company’s class plan is revenue neutral.
Therefore, a discount to one group of persons based on a particular characteristic, results
in a surcharge to those who do not meet such a qualification. The costs of a discount to a
person previously insured is borne by those who do not have prior insurance. The use of
the discount proposed by the commentators, therefore, is in effect a surcharge to
those without prior insurance. (Exhibit E, p.6, emphasis added.)
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At the same time, Mercury was sued in Los Angeles Superior Court by its own customers for its
violation of Proposition 103. (Donabedian v. Mercury Insurance Co. (2004) 116 Cal.App.4th
968.)

Mercury tried to escape liability in the lawsuit by seeking an amendment to Proposition 103 in
the Legislature. In assessing the Mercury legislation, the Insurance Commissioner stated: “Those
without prior insurance would end up paying significantly more in premiums to offset the
discount offered to those meeting this expanded form of persistency.” (Exhibit F.)

Governor Gray Davis vetoed the first Mercury amendment in 2002. At the same time, however,
he asked the Insurance Commissioner to prepare a study of the impact that Mercury’s proposal
would have had upon motorists. According to the report that the Insurance Commissioner
prepared:

Since insurance is a mechanism, which provides for the sharing of total losses among all
insureds within an insurance company, the discounts given to one group of insureds are
not simply money saved. The total losses of the insurance company will not change. The
sharing mechanism works by making the remaining group who do not qualify for the
discounts pay more.

People who do not have prior insurance are surcharged under portable persistency.
Many of these people are those that can least afford to pay for insurance or who already
have high premiums caused by other rating factors. This discourages them from buying
insurance, which may add to the number of uninsured motorists and ultimately drives up
the cost of the uninsured motorist coverage for every insured. (Exhibit G, page 6 of the
study; italics added.)

Governor Davis signed the Mercury amendment in 2003. The text of that measure is virtually
identical to that of the Mercury initiative.? It was invalidated by the courts precisely because it
imposed surcharges that punished those who did not have prior insurance coverage, a violation
of Proposition 103. The California Court of Appeal determined:

Sen. Bill 841 would permit insurers to surcharge previously uninsured drivers to
fund discounts for drivers with prior or persistent insurance. The Foundation for
Taxpayer and Consumer Rights v. Garamendi (2005) 132 Cal. App. 4th 1352 at 1366
[emphasis added].

Conclusion
The evidence marshaled in this letter reflects not only thorough analyses of the Insurance

Commissioner and the courts regarding Mercury’s long-sought amendment to Proposition 103.
We provide proof from Mercury itself that under its proposal, insurance companies will be

2 Exhibit H is a copy of the bill as signed by the Governor.
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allowed to levy surcharges upon motorists who did not previously have insurance. At this
juncture, no one can seriously argue that the Mercury Insurance Initiative will not lead to
surcharges for an unknown number of California motorists.

It is particularly vital for you to disclose this information to the voters in the present
circumstances, where an insurance company is prepared to spend tens of millions to promote its
view of the measure. The Voter Guide, Ballot Pamphlet and other documents published by the
government are critical sources of information for Californians. If you do not include a balanced
description of the effects of this initiative, you do a grave disservice to California voters. They
deserve to, and are entitled to, know that discounts and surcharges are two sides of the same coin
under California law.

Sincerely,

Harvey Rosenfield
Author of Proposition 103




Senate Bill No. 841

CHAPTER 169

An act to amend Section 1861.02 of the Insurance Code, relating to
automobile insurance, and declaring the urgency thereof, to take effect
immediately.

[Approved by Governor August 2, 2003. Filed with
Secretary of State August 2, 2003.]

LEGISLATIVE COUNSEL'S DIGEST

SB 841, Perata. Automobile insurance: rates: persistency.

Existing law, as enacted by Proposition 103, requires rates and
premiums for automobile insurance policies to be determined by the
application of specified factors in decreasing order of importance,
including the insured’s driving record, the number of miles driven
annually, and the number of years of driving experience, and allows the
Insurance Commissioner to adopt additional factors by regulation that
have a substantial relationship to the risk of loss. Existing law also
providesthat the absence of prior automobile insurance coverage, in and
of itself, shall not be a criterion for determining eligibility for a Good
Driver Discount policy, or generally for automobile rates, premiums, or
insurability.

This bill would allow an insurer to use persistency of automobile
insurancecoverage with that insurer, an affiliate, or another insurer as an
optional rating factor. Because the bill would authorize the use of an
additional factor in the determination of premiums for automobile
insurance policies, it would amend Proposition 103 and would require
a?/3 vote.

The bill would declare that it is to take effect immediately as an
urgency statute.

The people of the State of California do enact as follows:

SECTION 1. Section 1861.02 of the Insurance Code is amended to
read:

1861.02. (a) Rates and premiums for an automobile insurance
policy, as described in subdivision (a) of Section 660, shall be
determined by application of the following factors in decreasing order
of importance:

(1) The insured’s driving safety record.

(2) The number of miles he or she drives annually.
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(3) The number of years of driving experience the insured has had.

(4) Those other factors that the commissioner may adopt by
regulationand that have a substantial relationship to the risk of loss. The
regulations shall set forth the respective weight to be given each factor
in determining automobile rates and premiums. Notwithstanding any
other provision of law, the use of any criterion without approval shall
constitute unfair discrimination.

(b) (1) Everyperson who meets the criteria of Section 1861.025 shall
be qualified to purchase a Good Driver Discount policy from the insurer
of his or her choice. An insurer shall not refuse to offer and sell a Good
Driver Discount policy to any person who meets the standards of this
subdivision.

(2) The rate charged for a Good Driver Discount policy shall comply
with subdivision (a) and shall be at least 20% below the rate the insured
would otherwise have been charged for the same coverage. Rates for
Good Driver Discount policies shall be approved pursuahtdarticle.

(3) (A) This subdivision shall not prevent a reciprocal insurer,
organized prior to November 8, 1988, by a motor club holding a
certificate of authority under Chapter 2 (commencing with Section
12160) of Part 5 of Division 2, and which requires membership in the
motor club as a condition precedent to applying for insurance from
requiring membership in the motor club as a condition precedent to
obtaining insurance described in this subdivision.

(B) This subdivision shall not prevent an insurer which requires
membership in a specified voluntary, nonprofit organization, which was
in existence prior to November 8, 1988, as a condition precedent to
applying for insurance issued to or through those membership groups,
including franchise groups, from requiring such membership as a
condition to applying for the coverage offered to members of the group,
provided that it or an affiliate also offers and sells coverage to those who
are not members of those membership groups.

(C) Howeverall of the following conditions shall be applicable to the
insurance authorized by subparagraphs (A) and (B):

(i) Membership, if conditioned, is conditioned only on timely
payment oimembership dues and other bona fide criteria not based upon
driving record or insurance, provided that membership in a motor club
may not be based on residence in any area within the state.

(i) Membership dues are paid solely for and in consideration of the
membershi@nd membership benefits and bear a reasonable relationship
to the benefits provided. The amount of the dues shall not depend on
whether the member purchases insurance offered by the membership
organization. None of those membership dues or any portion thereof
shall betransferred by the membership organization to the insurer, or any

95





—3— Ch. 169

affiliate of the insurer, attorney-in-fact, subsidiary, or holding company
thereof, provided that this provision shall not prevent any bona fide
transaction between the membership organization and those entities.

(i) Membership provides bona fide services or benefits in addition
to the right to apply for insurance. Those services shall be reasonably
available to all members within each class of membership.

Any insurer that violates clause (i), (i), or (iii) shall be subject to the
penalties set forth in Section 1861.14.

(c) The absence of prior automobile insurance coverage, in and of
itself, shall not be a criterion for determining eligibility for a Good
Driver Discount policy, or generally for automobile rates, premiums, or
insurability. However, notwithstanding subdivision (a), an insurer may
use persistency of automobile insurance coverage with the insurer, an
affiliate, or another insurer as an optional rating factor. The Legislature
hereby finds and declares that it furthers the purpose of Proposition 103
to encourage competition among carriers so that coverage overall will
be priced competitively. The Legislature further finds and declares that
competition is furthered when insureds are able to claim a discount for
regular purchases of insurance from any carrier offering this discount
irrespective ofvhether or not the insured has previously purchased from
a given carrier offering the discount. Persistency of coverage may be
demonstrated by coverage under the low-cost automobile insurance
program pursuant to Article 5.5 (commencing with Section 11629.7)
and Article 5.6 (commencing with Section 11629.9) of Chapter 1 of Part
3 of Division 2, or by coverage under the assigned risk plans pursuant
to Article 4 (commencing with Section 11620) of Chapter 1 of Part 3 of
Division 2. Persistency shall be deemed to exist even if there is a lapse
of coverage of up to two years due to an insured’s absence from the state
while in military service, and up to 90 days in the last five years for any
other reason.

(d) An insurer may refuse to sell a Good Driver Discount policy
insuring a motorcycle unless all named insureds have been licensed to
drive a motorcycle for the previous three years.

(e) This section shall become operative on November 8, 1989. The
commissioner shall adopt regulations implementing this section and
insurers may submit applications pursuant to this article which comply
with those regulations prior to that date, provided that no such
application shall be approved prior to that date.

SEC. 2. This act is an urgency statute necessary for the immediate
preservation of the public peace, health, or safety within the meaning of
Article 1V of the Constitution and shall go into immediate effect. The
facts constituting the necessity are:
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Because making a ratings discount portable will expand consumer
access to insurance and consumer choice, and will result in increased
competition in the marketplace, it is necessary that this act take effect
immediately.

95










DRIVER A:
Perfect  driving
insured  without
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Mercury Insurance Group - "Savings. Service. Security.”

Six Month Premium: $637
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DRIVER A:
Perfect driving record, 
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Six Month Premium: $637 





CALIFORNIA DRIVER B:
Exact same characteristics as Driver A
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Text Box

CALIFORNIA DRIVER B:
Exact same characteristics as Driver A 
EXCEPT, did not need insurance 
at some point during past five years
Six Month Premium: $900 -- 41% SURCHARGE











