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S. 1955 Strips Individuals’ Right To Sue Insurers

Currently, individuals who buy health insurance on their own from associations like the National
Association for the Self Employed have the right to sue under state common law if they are injured
by their insurer.  S. 1955 (Enzi, Wyo.) would remove that right.
 
Already, patients who receive health coverage through a private employer cannot hold their HMO or
insurer legally accountable for improper denials of treatment or improper processing of a claim.  This
is due to the U.S. Supreme Court's decision in Pilot Life Insurance v. Dedeaux 481 U.S. 44 (1987)
which concluded that: “State common law causes of action arising from the improper processing of a
claim are preempted.”

Without the threat of legal accountability, HMOs and insurers are free to deny access to care for
those with private employer-based coverage.  The impact has been devastating for patients’ health –
see http://www.makingakilling.org/chapter5.html

 ERISA Shields Insurers That Cause Harm

Under ERISA and the Pilot Life decision, lawsuits are removed to federal court where victims can only
recover the cost of the procedure or service denied in the first place – no damages or penalties are allowed.
The patient must prove the denial was arbitrary and capricious. If the patient dies before receiving the
treatment, the insurer pays nothing.  The prevailing party does not necessarily recover attorney fees.
 
The so-called “insurance savings clause” of ERISA allows states only the right to regulate the business of
insurance and to require insurers to cover basic services.

 S. 1955 Removes Individuals’ Right to Sue & Minimal State Oversight Provided by ERISA

Title I, Section 101 (a) of S.1955 amends ERISA to include insurance policies purchased by individuals from
associations.  Under S. 1955, individuals who buy these plans will now lose their remedies under state
common law. S. 1955 also revokes the savings clause acknowledgement of a state’s right to regulate health
insurers and require coverage of basic benefits.

Ironically, S. 1955 expands insurers’ right to sue over the new rules, allowing insurers to directly file
challenges in the court of appeals when states attempt to enforce patient protections.  Insurers will have the
right to offer these plans in every state at whatever price they choose. The danger is these new federal
association plans become the cheapest and most prevalent form of individual insurance.

More on the bill and its impact can be found at this resource page
http://www.consumerwatchdog.org/healthcare/AHP/


