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Attorneys for Plaintiff The Propostion 103 Enforcement Project,
a Project of theFounddionfor Taxpayer and Consumer Rights

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF LOSANGELES

THE PROPOSITION 103ENFORCEMENT
PROJECT, A PROJECT OF THE
FOUNDATION FOR TAXPAYER AND
CONSUMER RIGHTS, on Behdf of Itself and
the Generd Public,

Case No.

COMPLAINT FOR VIOLATIONS OF
(1) CALIFORNIA INSURANCE CODE
11859;(2) CALIFORNIA INSURANCE
CODE 2186102; AND (3) CALIFORNIA
BUSINESS & PROFESSIONS CODE
aal17200,et seq.

Plaintiff,

SAFECO INSURANCE COMPANY OF
AMERICA, a Corporation, FIRST NATIONAL
INSURANCE COMPANY OF AMERICA, a
Corporation, and DOES 1 through50, indusve,

)

)

)

)

)

)

)

)

VS. )
)

)

)

)

)

Defendants. )
)
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Plaintiff ThePropostion 103Enforcement Project (the @ProjectQ), a project of the Founddion
for Taxpayer and Conaumer Rights, by itsattorneys, bringsthisactiononbehaf of thegenera public of
theState of Californiaaganst SAFECO Insurance Company of America(CBAFECO InsuranceQ), First
Nationd Insurance Company of America (OFirst NationdQ and Does 1 through 50 (collectively,
CBAFECOQor Qldfendantsq). Plaintiff makesthefollowingallegationsonknowledge, informationand
bdief, formed after an inquiry reasonable unde the circumstances:

NATURE OF ACTION AND WRONGFUL CONDUCT

1. Plaintiff bringsthis action on behdf of the general public and for injundive
relief, restitution, disgorgement and impostion of a congructive trus unde CaliforniaBusness and
Professions Code 117200, ef seq. and California Insurance Code aa1859, 186102, 186103, and
186110.

2. Plaintiff seeksredressfromdefendantsQunlawful, unfair and deceptivebusiness
practice of approving undewriting and issuing automobile insurance policiesin which either: (a) the
absence of prior automobile insurance coverage or (b) thelack of continuousautomobile insurance
covearageis unlawfully used as arating factor to increase the amountof insurance premiums pad by
California consumers.

3. Useof either theabsence of prior coverageor thelack of continuouscoverageas
a rating factor for purposes of increasing the amount of automobile insurance premiums violates
Propostion 103. Propostion 103, codified at Insurance Codecal86101, ef seq., was passed by the
votersof Californiain November 1988to changecertain indudry undewritingandrating practicesand
to provide for a GGood Driver Discount© SAFECOG undewriting and rating practices violate
Insurance Coderxl86102(a), (b) and(c), and also havetheeffect of makingfinanda responsbility a
requirement for issuing automobile insurance coverage By failingto report itstrueundewriting and
rating practices to the California Department of Insurance (GCDIQ), SAFECO also violates Insurance
Coden1859.

Section 186102(a)
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4. Insurance Codex186102(a) sets forth thefactors insurers GhdlOusein rating
automobile insurance in California.’ Sections186102(a)(1)-(3) requireinsurersto use theinsured:
(a) driving safety record, (b) mileage driven annudly, and (c) years of driving experience. Section
186102(a)(4) authorizestheCommissione of the CDI to adoptby regulation additiond ratingfactors
which haveasubstantial relationship to therisk of loss. Pursuantto ©186102(a)(4), the Commissioner
has adopied certain additiond rating factors, which are codified at Cal. CodeRegs, tit. 10, 08263252
SAFECO violates ©186102(a) because it impropely uses both theabsence of prior coverageand the
length of contnuouscoverage to determine premiums, nather of which are induded as authorized
rating factors unde either 0186102(a) or 8263253
Section 186102 (b)

! Section 186102(7) states:

(a) Rates and premiums for an automobile insurance policy, as

described in subdivision (a) of Section 660, shall be determined

by application of the following factors in decre asing order of
importance:

(1) The insuredOs driver safety record.

(2) The number of miles he or she drives annually.

(3) The number of years of driving experience the insured has

had.

(4) Such other factors as the commissioner may adopt by

regulation that have a substantial relationship to the risk of

loss. The regulations shall set forth the respective weight to be

given each factor in determining automobile rates and premiums.

Notwithstanding any other provision of law, the use of any

criterion wit hout such approval shall constitute unfair

discrimination.

2 One of the ptiondOrating factors under 826325 is (hersistency.O In its Class Plans and
RatingManuds submitted to theCDI, SAFECO providesa (persistency discountOfor those SAFECO
insureds who have maintained continuousautomobile coverage with SAFECO Insurance or First
National and/or who have homeowners or other insurance coverage with SAFECO. SAFECOG
imprope use of the lack of continuouscoverage as a rating factor is different than QrersistencyQ

because SAFECO evauaesthediscontinuity of coveragewith any insurer, notjus SAFECO or First
Nationd.

3 Use of the !bsence of prior coverlge Iso violltes ©186102(c). See | 7, bdow.
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5. In addition to violating Insurance Code @186102(a), SAFECO® practice of
usng a consumer@ absence of prior coverage, or lack of confinuouscoverage as rating factors to
increase premiums aso violates ©186102(b).

6. Insurance Coder186102(b)(1) provides, inter alia, tha al personswho meet
specified criteriaset forthin ©1861025Ghdl bequalified to purchase a Good Driver Discountpolicy
fromtheinsurer of hisor her choice.O Section 1861.025does notrequire an insured to have had prior
automobile insurance coverage or continuousautomobile insurance coveragein order to qudify fora
Good Driver Discount Section 186102(0)(2) provides tha the Qate charged for a Good Driver
Discountpolicy shdl ... beat least 20% bdow therate theinsured would have been charged for the
same coverage O By impropealy increasing premiums to consumers who are digible for the Good
Driver Discountbut who do not have a record of prior coverage or continuouscoverage, SAFECO
violates ar186102(b)(1) and (b)(2), as well as ©1861.02().

Section 186102(c)

7. SAFECO also violates Inaurance Coder©186102(c) by impropealy usng the
consumer@® absence of prior automobile insurance coverage as a rating factor to increase insurance
premiums. Addressing the pre-1988 indugry practice of usgng the absence of prior automobile
insurance coverage as a rating factor, ©186102(c) provides that (t]he absence of prior automobile
insurance coverage, in andof itself, shall notbeacriterionfor determiningeligibility foraGood Driver
Discountpolicy, or generally for automobilerates, premiumsor insurability. OTherefore, SAFECO dso
violates ©186102(c) by impropealy usng theabsence of prior insurance as arating factor to increase
inurance premiums and to prevent an othewise qudified insured from receiving a Good Driver
Discount
Section 1859

8. SAFECO knowingly and actively concealsitsviolationsof ©186102 fromthe
CDI, fromits sales and agency force and from California consumersin direct violation of Insurance
Coderl1859. Tha provision states:

No person,inaurer or organization shal wilfully withhold informationfrom, or
knowingly give false or miseading information to, the commissione or to any rating

organization, advisory organization,insurer or group, assod ation or other organization
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of inaurers, which will affect therates, rating systems or premiums for the classes of
insurance to which the provisionsof this chgpter are applicable.

9. In its submissionsto the CDI, induding its Class Plan and Ratings Manuds,
SAFECO violates ©1859by failing to disclose its practice of usng the absence of prior automobile
insurance coverageor thelack of continuouscoverageas criteriafor determining premiums, eligibility
forinsurance and eligibility for theGoodDriver Discount Because SAFECO knowingly and actively
withholds material information conaerning its actud undewriting and rating practices, as well as
related violationsof law described above plaintiff andthegenera public of the Stateof Californiawere
likewise all unavare tha SAFECOG® undewriting practices were unlawful. Plaintiff andthegeneral
public could nothave reasonably discovered SAFECOQG violationsof law dueto SAFECO&knowing
and active concealment of theillegd nature of itswrongful undewriting practices.

10. SAFECO engagesin auniform and systematic course of condud and deceptive
practice which deprives California consumers who do not have a history of prior or contnuous
automobileinsurance coverageof thebenefitsof Propostion 103,indudingqudificationfor theGood
Driver Discount, by impropely increasingther automobileinsurance premiums. Plaintiff isinformed
and bdieves, and based thereon aleges, tha this premium increase or surchargeis part of a policy
implemented by SAFECO to circumvent the law prohibiting insurance carriers from consdering a
personG prior insurance coverage as a factor in determining premiums or eigibility for insurance.

11. Thisactionseeksredressandequitablerelief for thecommon course of condud
and deceptive practices implemented by SAFECO to undewrite and issue automobile insurance in
violationof Californialnsurance Codera1859and 186102. Thegenera public unwittingly purchased
automobile insurance from SAFECO based on this practice, pad (and continue to pay) inflated
premiumsand/or surchargesin excess of 20%of wha they otherwise qudified for unde law andwere
hamed thereby.

JURISDICTION AND VENUE

12. This Court hasjurisdiction over all causes of action asserted herein pursuant to

the California Conditution, Article VI, @10, because this case is a cause not given by statute to other

trial courts. Plaintiff hasstandingto bringitsFirst and SecondCausesof Actionpursuantto California
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Insurance Coder186110and standingto bringits Third Cause of Action pursuant to Insurance Code
1186103 and Cal. Bus & Prof. Code aal7200,et seq.

13. This Court has jurisdiction over defendants SAFECO Insurance Company of
America and First Nationd Insurance Company of America because they are either corporationsor
assodations organized unde thelaws of the State of California, foreign corporationsor assodations
authorized to do busness in California and registered with the California Secretary of State. Also,
defendants do sufficient busnessin California, have sufficient minimum contacts with California or
othewiseintentiondly avail themselves of thelaws and markets of Californiathroughthepromotion,
sale, marketingand distribution of their produdsin California, to rende theexercise of jurisdiction by
theCaiforniacourtspermissible. Forexample, SAFECOislicensed to sell insurancein Caiforniaand
defendants collectively generate more premium revenuein California than any other state. Also, a
subgantia portion of thewrongdong aleged in this Complaint took place in Caifornia

14. Venueisprope inthis Court because plaintiff resdesin Los Angeles County and
asubgantia portion of the transactionscomplained of herein occurred in this County. Many of the
insurance contracts at issue here were entered into and were to be performed for the benefit of insured
personslocated in thisCounty. Inaddition, SAFECO hasreceived substantial compensationfromthe
sales of these insurance contractsin this County as aresult of their busness activities here.

PARTIES

15. Petitione ThePropostion103Enforcement Project wasformedin 1993 andisa
project of the Founddion for Taxpayer and Consumer Rights, a 501()(3) non-profit, nonpartisan
public benefit corporation organized to represent theinterests of consumers. TheProject isdedicated
exclugvely to the promotion of insurance reform and the protection of the interests of al insurance
consumersin mattersbeforethel egidature, thecourtsandtheCDI. TheProject is particularly focused
on the enforcement and implementation of Propostion 103  The Project acts to defend, enforce and
implement the provisions of the initiative and other consumer protection measures enacted for the
bendit of consumersandpolicyholders. Tothat end, theProjectiswell situated to address Propostion
103related issues having initiated and paticipated in rate proceedings and rulemaking processes

designed to implement theinitiative@ reforms.
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16. Defendant SAFECO Insurance Company of Americais a corporation with its
prindpd place of busnessin SAFECO Plaza, Seattle, Washington. SAFECO Insurance Company of
Americais at al times herein mentioned a busness enterprise engaged in the busness of writing
automobile insurance and is doing busness in the County of LosAngdes, in the State of Caifornia

17. Defendant First Nationd Insurance Company of Americaisacorporationwithits
prindpd place of busnessin SAFECO Plaza, Sesttle, Washington. First Nationd Insurance Company
of Americais at all times herein mentioned a busness enterprise engaged in the busness of writing
automobile insurance and is doing busness in the County of LosAngdes, in the State of Caifornia

18. Thetruenamesand capacities of thedefendants sued herein as Does 1 through 50
are presently unknown to plaintiff, who therefore sues them by such fictitiousnames. Plaintiff will
amendthis Complaint to allegethetruenames and capacities of these defendantswhen they have been
determined. Each of thefictitioudy named defendantsis responsblein some manne for thecondua
alleged herein. TheDoedeendantsare privateindividuds, associations partnerships corporationsor
ingitutionswho participaed in thewrongful condua alleged herein in ways which are unknown to
plaintiff at thistime. Some or al of the Doe defendants may beresidents of the State of California

FIRST CAUSE OF ACTION
(Violation of Insurance Code Section 1859)

19. Plaintiff repeats and realleges all of the allegaionscontained in the previous
paragraphsin this Complaint as thoughsaid allegationswere set forth in full herein.

20. SAFECO engagesin a deceptive course of condud which deprives California
consumers who do not have a history of prior or continuousautomobile insurance of the bendfits of
Propostion 103,aswell asqualification for theGoodDriver Discount, by applyingasurchargetotheir
premium. Plaintiff isinformed andbdieves, andbased thereon alleges, that theadditiond premiumor
surchargeis a policy implemented by SAFECO to circumvent the law prohibiting insurance carriers
fromconsdeingtheabsence of priorinsurance coverageor thelack of coninuouscoverageasafactor
in determining premiums or eligibility for insurance (induding the Good Driver Discount).

21. SAFECO violates Insurance Code ©1859 by failing to disclose to the CDI,

indudinginitsClass Plansand Rating Manual s, material informationconcerningitsuse of theabsence
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of prior coverage and lack of continuouscoverage in determining premium rates and the other
violationsdescribed above

22. Plaintiff and the genera publc of the State of California were unavare of
SAFECO@&wrongful undewritingandrating practices. Plaintiff andthegeneral public could nat have
discovered the violationsof law dueto SAFECO® knowing and active concealment of its wrongful
undewriting and rating practices.

23. SAFECOG condud is ongoing and continues to this date.

SECOND CAUSE OF ACTION
(Violation of Insurance Code Section 1861.02)

24. Plaintiff repeats and realleges all of the allegaionscontained in the previous
paragraphsin this Complaint as thoughsaid alegaionswere set forth in full herein.

25. Thepolicies, actsand practicesalleged in this Complaint violate | nsurance Code
ae186102(@), (b)(1), (b)(2) and (c).

26. SAFECO applies additiond premiums or a surcharge for each of its
policyholders who either have an absence of prior automobile insurance coverage or a lack of
continuous coverage during periods prior to purchasing automobile insurance from SAFECO.
SAFECOQ® practice of usng the absence of prior automobile coverage or the lack of continuous
automobileinsurance coverageasratingfactorsto impropealy increase premiumsviolates=1861.02(a).
Neither of thesefactorsisinduded asallowableratingfactorsunde this statute or unde rulesadopied
by the CDI pursuant to regulation. Therefore, SAFECOG rating practices violate ©186102(a).

27. Thissurchargealso violates Insurance Codea186102(b) sincethesurchargeis
based on the insured® absence of, or gap in, prior automobile insurance coverage Insurance Code
1186102(b)(1) provides, inter alia, that all personswhomeet specified criteria, set forthin @1861.025,
Ghadl bequdified to purchase a Good Driver Discountpolicy from theinsurer of his or her choice.O)
Section 1861.025 does not require an insured to have had prior automobile insurance coverage or
continuousautomobile insurance coverage in order to qudify for a Good Driver Discount Section
186102(b)(2) providestha the@ate charged for aGoodDriver Discountpolicy shal ... beat least 20%

beow theratetheinsured would have been charged for thesame coverage OBy imposngan increased
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premium or surcharge onits policyholders who either have an absence of prior coverage or alack of
continuouscoverage and who are otherwise qudified to purchase a Good Driver Discount policy,
SAFECO violates #a186102(b)(1) and (b)(2).

28. Insurance Code186102(c) provides that (Jt]he absence of prior automohile
insurance coverage, in andof itself, shall notbeacriterionfor determiningeligibility foraGood Driver
Discount policy or generally for automobile rates, premiums, or insurability.0 SAFECO violates
1186102(c) by impropely addingasurchargeto automobil e insurance policy premiumsbased uponthe
consumer@ absence of prior automobile insurance coverage.

29. SAFECOG condud is ongoing and continues to this date.

THIRD CAUSE OF ACTION

(Unlawful, Fraudulent and Unfair Business Acts and Pracicesin Violation of
California Business and Professions Code Sections 17200,et seq.)

30. Plaintiff repeats and realleges all of the allegaionscontained in the previous
paragraphsin this Complaint as thoughsaid alegaionswere set forth in full herein.

31. Cal. Bus & Prof. Coderal7200Q et seq., prohibits acts of unfair compdtition,
which mean and indudeany Qunlawful, unfair or fraudulent busness act or practice.O

32. DefendantsCpractices are unlawful because they violate | nsurance Code aa1859
and186102. DefendantsCpracticesare unfair becausether conduct threatensor harms competitionin
theautomobileinsurance marketplace. DefendantsOpracti cesarefraudulent because defendantsdeceive
thepublic by withholdingmaterial informationconcerningitsuse of theabsence of prior or continuous
coveaagein theundewriting processfromthe CDI (by failingto indudeall ratingfactorsit usesinits
Class Plan and Rating Manuals) andin applicationsto theconsuming public. Thiscondudisongong
and continuesto this date.

33. As more fully described above, defendantsOdeceptive practices and common
course of condud that causean increased premiumor surchargeto beapplied to consumerswhodonot
have previousor maintain continuousautomobile insurance coverage immediately before purchase
conditutes an unfair busness act or practice within themeaning of Cal. Bus & Prof. Coder=17200,

et seq., that thejudtificationfor defendantsCcondud isoutweighed by thegravity of the consequencesto
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thegenera public. Such condudisalso contrary to public policy andisimmoral, unethical, oppressive,
ungrupulousor subgantially injuriousto consumers. Such condud is ongong and continues to this
dae.

34. Plaintiff andthegeneral public arethereforeentitled to therelief available under
Cal. Bus & Prof. Coderal7200Q et seq., as detailed bdow.

PRAYER FOR RELIEF

WHEREFORE, plaintiff, onbehdf of thegeneral public, praysfor judgnmentandrelief agang
defendants as follows:

A. Plaintiff seeks an order of this Court: (1) ordering defendants to cease
immediately all acts of unfair compdtition;(2) enjoining defendants from conduding ther busnesses
throughtheunlawful, unfair or fraudulent busness acts and practices as described in this Complaint;
and (3) enjoining defendants from engaging in untrue and misleading practices as described in this
Complaint.

B. Plaintiff also seeks an order of the Court requiring defendants to disgorge all
monies wrongfully obtained as a result of the wrongdong aleged in this Complaint, induding all
revenuesand profitsderived by defendantsasaresult of theunlawful, unfair or fraudulent businessacts
or practices and untrue and misleading advertising as alleged above

C. Plaintiff also seeksan order imposngaconstructive trust upondefendantsQill-
gotten monies and freezing defendantsQassets traceable to such condud.

D. Plaintiff also seeksan order of the Court requiring defendantsto pay restitutionto
restoreto members of thegenera public all fundsacquired by meansof any act or practice declared by
thisCourt to bean unlawful, unfair or fraudulent busness act or practicein violationof applicablelaws,
statutes or regulationsor condituting unfair competition or defendantsQects of untrue or misleading

practices, as such money rightfully bd ongsto the personswho were overcharged.

E. Reasonable costs of suit and attorneysCfees.
F. Pre-and pog-judgment interest.
G. Such other and further relief as the Court may deem necessary, propea and/or
appropriate.
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DATED: Januay 9, 2002

C:\DocX97\convert\saf eco.cpt
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