
 
 

 

          July 20, 2012 
Pamela Lane 
Deputy Secretary for HIT 
California Office of Health Information Integrity 
1600 9th Street, Room 460  
Sacramento, CA  95814   Re: “Harmonization” of CMIA with HIPAA 
       
Dear Ms. Lane:                 
 
I am writing on behalf of Consumer Watchdog to express our concern about the current effort to 
“harmonize” the California Confidentiality of Medical Information Act and the federal Health 
Insurance Portability and Accountability Act.  As we understand the process, the goal is to use 
HIPAA as the “floor” to protect our medical privacy, but in those areas where the CMIA 
provides greater protections, California state law would prevail.  As the background document 
from CalOHII puts it, “the consensus among stakeholders is to take HIPAA rules as the base and 
augment with CMIA where necessary or desirable.”  Put another way, the goal of the 
harmonization effort should be to preserve the current relationship between federal and state law.  
The effort must not weaken current California privacy protections.  Harmonization must follow 
the basic medial dictum, “First, do no harm.” 
 
Unfortunately CalOHII has offered no way to tell whether this is the case. You have released a 
document, “Privacy and Security Team Law Harmonization Recommendations.” Frankly this 
document is incomprehensible.  It is simply a list of terms followed by the recommendation to 
adopt a definition – usually from HIPAA. There is no analysis of how CMIA definitions differ 
from HIPAA definitions or explanation of why the recommendations were made.  Put simply, 
you need to show your work.   
 
This document does not offer and adequate explanation of what is at stake in the 
recommendations about these legal provisions, and why the Privacy Steering Team made them. 
Medical privacy is a critical issue to the public.  You must not exclude the public from 
participating because we aren’t provided with adequate information to understand the issues.   
People should have access to all analyses and information on which these decisions were based, 
so that they can understand what the proposed harmonization will do.  The document provided is 
completely inadequate for that purpose. 
 
The document says “the goal of the current vetting of these recommendations is to determine if 
there is wide acceptance of these recommendations.” Consumer Watchdog cannot determine 
from the information CalOHII has provided what the recommendations would do and the reasons 
making them.  Without that analysis it is impossible to say whether we could possibly support 
them. 
 
There are troubling basic procedural aspects about the harmonization process as well.  Who 
selected the Privacy and Security Teams and under what authority?  Though the Privacy Steering 
Team apparently has been meeting since February, your website says, “Privacy Steering Team 



Charter (Coming Soon).” Were votes taken at the meetings?  I could find no record of them, nor 
any real minutes. 
 
Another troubling aspect of the Privacy Steering Team recommendation is the concept of 
“adopting” HIPAA definitions.  What exactly does it mean to “adopt” a HIPAA definition or 
rule? Does it mean to substitute the language and content of HIPAA for the language and content 
of each comparable California law for which the recommendation is to “adopt?” Is it the 
meaning of a HIPAA rule as currently set by federal courts? Since “adopt” is the operative verb 
and the fundamental purpose of harmonization, a clear understanding of its meaning and 
implications is essential. 
 
Moreover, does adopting HIPAA into the CMIA diminish or eliminate California’s authority 
over its health care privacy laws? Consumer Watchdog is concerned that by adopting HIPAA, 
California will be ceding authority to bureaucrats in Washington to determine the meaning of 
California law.  This abandons one of the key strengths of HIPAA: non-preemption of more 
privacy-protective state laws.  Will adoption of HIPAA provisions cede authority to federal 
courts to determine what California statutes mean? 
 
To be blunt, there is nothing about the process of developing these recommendations so far that 
leads Consumer Watchdog to believe that the goal is to strengthen privacy protections for 
Californians’ medical information. We fear that greater consideration has been given to enabling 
adoption of Health Information Exchanges by providers and payers, than to the impact of the 
Exchanges on the privacy of individuals.  Patient trust is critical to acceptance of HIE, because of 
the great sensitivity of individual health information.  Consumer Watchdog believes that the 
current law harmonization process has done nothing to promote the public’s trust.  If anything, 
trust has been undermined. The very real risk is that harmonization will be a closed-door, 
industry-dominated process that lacks both political legitimacy and policy rationality.  
 
CalOHII needs more transparency and accountability if it wishes to claim with confidence that 
these recommendations have public support.  The federal government offers a model of how 
such a process could work. Under the federal Administrative Procedure Act’s notice-and-
comment rulemaking provisions, federal agencies develop new rules on a concrete administrative 
record that includes not only the agency's own research and thinking, but also the written views 
of stakeholders, who themselves can introduce facts, experience and opinion. This process, 
which yielded HIPAA's Privacy and Security Rules, requires the agency to make its decisions 
based on a factual record, to consider and respond to public comments, and to articulate why the 
agency made important choices, thus promoting rational policy over political interest.  You 
should follow a similar formal process for California’s HIPAA harmonization efforts. 
 
We hope that these comments will lead to a transparent process that truly protects Californians’ 
medical privacy as the harmonization effort goes forward. 
 
Respectfully submitted, 
 

 
John M. Simpson 
Privacy Project Director     Cc: Kerry Cataline, Tracy Meeker 
 


