. 3 ‘ » N
LATHAM & WATKINS

ATTORNEYS AY Law
B0 NEWRAQRT CONTEN ORVE, BUITE MOO

LOG ANBELIS OFFEE HEWRORT BEAL M, CALIFTOMNIA *2Bad GAN Dizem mev
foaliaiidod o ad 3 ; S8 Do mey
! WBAR Atnre FLowgE wrerry TELCPrONE (P14} TRE-SIRD TG WM STRRY, swivE hwa
: LD AaPLLLE, CALIFORNIA 800 -Japs TELICOMER (714] 780 -B 8N

BAN BIEBO, Cae! POMm1a Bl it~ gezrr

TEAL SO BB (RID} S okl

: . FELEPmONC (8 -
H Camig Apachd LAToremY Plis & ey (GOD WY hibendnie

TWX B E2i FVES Bbind LaTida il woll sy TRLECO=rgm 1910 RN Bl

TRLICOMES (1131 300 -$084 W T, B € QETIER "
) TMNETOR 8 € OrTiE

Ercaso creRE b U NTw et Ak L aerre Tet
. BRARS TOWER B TE SROS AL PO B €. HOORS - IS
I ERICABA, (hid NIHE SOBOS " TELEAONE Ort DPQ - AbOG
viosor i February 22, 1985 rRAonee o -

Vs B8 S0 -RrBE

Mr. Morten L. RAFF

Mr. Ernest W. Kapas

Mr. Wallace M. ong

, California Department of Corporations
i 600 South Commorwealth Avenus

Los Angeles, California 90005

Ra: egtCorp Trust Dsed Fund

Gentleman:

The following ocutline is provided, at your reaquest,
to set forth the grounds vpon which {t mav he sstablishad
that (a) the salle of Fund Farticipation Interests in the
manner degcribed in tha Prospsctus is “fair, just and equit-
able' to investdras and (b) the application of the suit-
abiliry standards contained in the rules for Real Estate

Programs would Ye inappropriate.

I, The Sale o
Equirsble.

A, All &

Parricipation Interests is Fair, Just and

entors are treated alike,

1. ach loan selected by Fund Manager: All
VestoTR~~those who have invested in the
a;uat deeds 1listed on Schedule A, and those
o have not yet but will {nvest in the Fund--
e cash Investors. At the time of their
vestnent, thelr monies have been or will ba
omptly invegted in 2 trust deed loan with a
incipal balance equal to the amount of
elr investments., Each trust deed loan onm
hedule A which may be contributed to the
Fund, and each trust deed losn to be acquired
in the future bv the Fund, will meet the same
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erwriting etandards and will have been
sellected by Pénsion Asset Managemant, Ine.

2.  Lolans valued comsfstentlv throu hout l4{fe of
t Fach Investor In the Fund w acquire

any undivided intereat in all of the Fund
trust deed loans. Arsigning .arbitrarile
enhanced or discounted values to Schedule A
lomns, but not to after-acquired loans, trests
the Schedule A purchasers and the Schadule A
logns very differently, without reason, A
cash investor during the Fund's fourth, fifth
o:fsixth month of existence {s in ezsence
exchanging carh for a pool of exigring loans,
yet there would not be an "appraisal" of the
Fund trust deed loans at those times. There-
fore, the Fund applies the same method of
valuation to sll trust deed loans owned by
the Fund. ;

3. Sape price for all purchasers: In order ro

¢t e, a nvestors must receive
$1.00 of Participerion Intereats for each
51.00 of cash invested. Thix iz the nanney

iry vhieh the Fund in fact operataes,

Perticipation Tnterests wust be valued by reference
to the Msetive market of gubstantial depth™ which
exists for the origination, but not tha resala, of
small, dndividual trust deed loans.

1.  Geheral rule:’ Rule 260.140.50 provides that
securitiar shall be sold at a price wvhich 1
fair to the issuer and the purchasers.”

Predominant weight piven to relisble market
INficators: ccording to this Rule, predom-
nent weight will be given to the recent
market price of such securities, or compar-
abEe securities of others, which are publicly

trgded on an sctive market of substantial
depth. In the absence of any such reliable
indicator, the price of the securities is to
be| evaluated “in the light of market cond{-
tipna generally."

C3
(N
=
-’
- e
L
f"_J




N | S

LATHAM & WATEINS

—
., a7

February 22, 1945

) : MessTe. Riff, Kgpcs and Wong
Page 3 '

$r

- 3. Active orimare, but not secondary, market:

-THere 18 no active public secondary market

flor small, individual trust dead loans.
However, tha;e is an active primary market
for such loans; the warket (consisting of
lenders) prices these loans according to risk
. and quality bv weans of varving interest
Tates,

arvin int»rnst rates discount loans for
I ks EIRHer of lower interest race rcflocta
or*ow#r 8 rreditvorthiness,

he value of the vnderlving aecurity. In
ertain cases, it may also reflect more or

ens favorable terms in the note and/or deed
}f trust., The varying intermst rates there-
jore appropristely discount each of the indi-
ridusl loans, making the principal balance

he comron denominator by which to objectively
ank the relative values of individual loans.

"~
.
«3

H et ol w3 Aanl

rimarv market ic besat evidence of asset
slues: The value of Farticlpation Intereats
e determined according to the only
arket-relared "reliable indicater™ of tha
alue of small, individual trust deed loans,
hich is the interest rates at which the
panr are issued, Giving full effect to
ffferent interert rates upon the contribu-~
fon of trust deed losns to the Fund takes
nto account the differing risk of individual
rust dead loans. This same method will be
sed to determine agser values om a daily
asis throughout the 1life of the Fund,

rimarv warket measure can be connistentlv
n ibplied: Upon Formation oF the Fund and at
g t s thereafter, trust deed loans will

lhl‘!l [ ol ol MO W WY

e individually discounted acecording to
nterest rate differentials. Their raspec-
ive principal balances thus provide the
ommon denoginater by which relative value is
easured. Abgent sn active socondary market
f substantial depth, relving upon tha primary
arket for trust deed loans iz the onlv flir
nd reliable prieing methed.
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The valuation method proposed fe fair to a1l con-
cerned, :

Rule 260.3140.50 requires that
e 11 be s0ld at a price which is
jfair to the issuer and the purchasers."

air to issver: Fairness to the fssuer is
riot & concern.

3. airness to purchasers resuires horizental
guity: 0 be rair to the purchasers, the
rice a4t which Fund intererts sre sold must
e the same for all purchasers, Throughout
e exietence of the Fund, Fund sssets (trust
eed loanr) will be valued according to the
incipal ameunt of loans cutsranding. Thera
@ no reason to treat Schedule A loans contri-
ted upon fermation of the Fund differently
om latar-acquired loans. Similarly, the
ﬂ:hednle A cash investors and all othar cash
vestors should be trsated exactly alika,

ir to casb;iuvestor3= Since each cash
receive a vield equal te the
f all loans, valuing the Fund's

1T, reasoneble and accurata. Tha aale of
1.00 of Fund assets for $1.00, using the
same valuation method for loans throughout

e existence of the Fund, is inharently fair
tn all purchasers,

rchasers are in positlion to evaluate

ESLYTT t 18 anticipated that both the
edule A cash invertors and subsequent cash
investors will perceive the valuation of
tpust deed 1oans according to principal value
as the most equitable method. Unlike the
smle of common stoek, bonds or tax shelter
investments, where the purchaser may be
quired to analyze and understand compl{-
ted financial statemants and business
scriptions, the investor's choice here 1s

an

LN
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ciear. He ix exchanging either a trust deed

- ldan with X interest rate, or cash, for a

divergified Fund of such loana with an average
interest taternf Y.

Ro element of compulsion: A person who chooses
tg invest In the Fund will have decided that
the proposed exchange is a fair one, Unlike
cgrtain "roli-ups® or other reorganizations

03 mergers, there is no element of compulsion

-

re, Each investor {5 frme ts choose, and
make the relatively simple decision of
ether he prefers interest rate ¥ vielded by
a diversnified Fund to other available glter~
natives,

All elements of fairness pregenmt: Since the
valuation metho # reascnable, {a based upon
the only relisble market indicator of wvalue,
treats &1l purchasers alike, presents an
eagily understood Investment decision, and i
offered to investors with no element of com-
pulsion, it is fair, just and equitable to

the purchasers.

Ko other method of valuation fa as reliable as the
ane proronad. ’

l'

No . cbiective bagis for ap raisal:  8ince
there i1s no active mecondary market of sub-
stantial depth for small individual trust

deed loans, no “appraisal™ could be conductad
with refarsance to any such obiective market
¢vfdenca.

No |expertise nvailabla: There are no well-known
Flrms that hold themselvea out as expert by
training or experience in “appraistng® the
rezale market value of small, individual

trust deed losns, inasmuch as no sweh market
exisen, f

Quality of analysis carnmot exceed quality of
Mmarket data; lle 1t wou e poss e rox
the Fund to engage a person or firm to purport
to “appraise” trust deed loans without refar-
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ence to any objective market evidence, such

- an exercise would create only an illusion of

opjectivity. Absent reliabla cbiective bench~
marks, anv "appraisal,”™ no matter how much

he Fund might pav for it, would be inherently
ubiective and unreliable.

&t

myrudent use of investors' funda: GCiven the
ublectiviry of any "appralcal” In tha sbsence
f an active secondarv market of substantial
pth, exvenditure of Fund assats for auch an
pprainal” would unfeirly and unreasonably
m the investors’ rate of returm. Ry
gnificantly increasing front-ead costs, it
uld aleko rander the orpanization of the

nd uneconomical, therebv eliminating an
portunity for the Schedule A investors to
versify their investment riak.

at method in light of surrounding circom-
tances: The standard of "fair, Just and
quitable” does not require Platonic perfec-
ion in determining asset values. Reasonable
ppreoaches to the valuation task are per-
fttad, and reasonable judgments may wmads,
ithin the realm of economic feasibiliey.

he proposed valvation method 1s based upen
he only obiective evidence availabla. It is
fministratively practicable, and will yield
he hiphest return to purchasers. It 4s
5ere§ote the moar fafr method for all con-
mned,

2O M BT 100 ol

DI LG EELLEIL

Imposition pf Suitability Stendards Contained in the
Real Estate Program Rules Is Inapprapriate.

A.

d 1s not a "real estate progran” for which

_suitabllity standarde should be imposed.

aracterizrics of real estate programs:
ule . . .1, and the substance of the
les that follow, make it clear that the
les in Subarticle 10 are dasigned for
ograms which own or operate real estate,
reicularly limited partnerships. Suit-

pility standards, described in Rule
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. 260.140.112,1, are deemed appropriate for
nmuch programs "[gliven the limited transfer-
bility, relative lack of ligquidity, and the
pecific tax orientation of many real estate
rograms,"

B

dditional criteria for use of suitabilic

8
PpIopriste For real est&te programs "which
volve more than ordinary investor risk," or
n which it mav not autcomatically be assumed

hat a purchaser will "understand the funda-

ental aspects of the progrem."

~3
('J

(08N

eal satate ﬁrogrAma vs, murual fund: In
ggntralt to veal estate programs, which are

i

.~
w
.

vpified by resl estate developmant tax
elters, the Fund is a mutual fund. Its
rpose 13 neither to own nor to operate real
atate., It 1s neither tax-oriented, illiquid,
£ more than ordinary investor risk, nar
iifficult ta undarstand: :
(

) No gpecifie tax orientarion: The Fund
selected the Limlted partnership form of
organization because, in comparison to a
Massachusetts Business Trust (the usual
form of organization for mutual fimds)
and other available forms, 1t bust suited
the Fund's objiectives. Wowever, a mmber
of other forms of organizacion might
have been chcsen. Therefore, no special
significance should be attached to the
fact that the Fund is 2 limited partner-
ship. Participants in the Fund will for
all purpozes be in exactly the szme
pesition, for tax purposes and otherwise,
ss if thery purchased an intersst in anv
other muruag fund,

b) Not illiquid: The substantial aggregate
Tncome ¥rom Fund assets will provide a grest

deal of ‘liquidity. Investors may elect

to have 100X of their incoms distributed

currently. Moreover, up to 3 of Fund

assets will be held as a Liquidity Remerve

-~

v 00T 197
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for the Hiscretionary repurchase of
Participation Interestn. (See Sections
2.14 and 10.20 of the Fund Agresmeanc.)

(¢) Wo unusual risk: Because all the trust

Teed loanz are secured and over-collateralized,
there ig relatively low rigk, The Fund,
moreover, will be diversified. Therefore,

an investor who owns a single trust deed

lcan will be ascquiring a less rizky

investwent than the one he alrzady cwns,

(d) ¥Not a complex investment: Investment in

the Fund is straightiorward, The Fund

is a mutual fund which will own a single
kind of fixed-income asset, and such

assets will be fully secured. Since the
Fund iz ptvled ae a mutual fund, it is

easy to understand for the average investor.

Fund lacks characteristics warranting imposdi-
tior of sultabllitv standards: oince the

Yund hags virtuallv none of the character-

i

tics desrribed in Rule 260,140.112.1, it

sHould not be considered a real cstate pro-
gram for which suitability standards must be

t

osed,

The Furld is designed for the small investor; there-
fore suitability atandards are inappropriate,

1.

Pyrpose to enable small investor to divetsif*:
¥Mitual funds are designed to permit the ama

irivestor to realize the henefits of diversifi-
cdtion, which otherwise are available only to

1
M

rge inveators.

rket For Fund interests: The principal

11 be IRAs and similar plans, which can be
pected to invest only & small amoumt of

:irket FTor sale of Participation Interests
&

mdnev. Since the aim is to provide the small
irvestor with diversification by means of &
mytual fund, impozition eof large-investor
syitability standards is inappropriate,
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_.° We hopa that the foregoing nutline will succinctly,
and helpfully, set forth the reasons that the terms of the
sale of Participsition Interests in the Fund as proposed are
fair, just and equitable to purchasera.

During |[our recent telephone meeting, some of you
expressed concern that because there 1s no active secondary
market for emall, individual trust deed loans, the Fund
concept cannor hé {mplemented., That would be unfortunats.
Without the ppunntunity that the Fund will provide, indi-
viduals, IRAs and the like will continua to invest in {nd{-
vidusl trust deed loans. The specific risk inherent in such
an investment is |absolutely unnecessary. When 4 single
trust deed loan turns sour without warning, sn investor
might lose everything., Yet the same default on & trust deed
loan held bv the [Fund would have little, if any, impsct on
the individual irvestor. The Fund mot only will have spread
that specific ridk over a very large pool of similar loans,
but also will have the wherewithal and expertise to realize
upon the underlying security.

!nvechent in & mitual fund of trust deed loans
1s, quite simply, far superior to investment of the same
smount of money fn an individuazl trust deed loan.

We realirze that the Fund represents a new idea.
The Fund is meanty to offer a new opportunity to investors,
but the fact thatt it is new and has not besn done is not a
reasonable basis [for determining that it cannot or should
not be done now. | It 1s a good idea. It ia not only fair
but advantageous [to purchasers, and it represents the best
method for achieving the objectiven of a high rate of return,
low fees, and diversificstion to the small investor.

Sincerely,
Chu wj“:.

A. Christopher Cox
of LATHAM & WATKINS
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