






























is also unenforceable under California's general law of unconscionability

applicable to all contracts.

Furthermore, Plaintiffs seek injunctive relief under the California

Consumers Legal Remedies Act ("CLRA") and Unfair Competition Law

("UCL"). These claims are not subject to arbitration. California law entitles

Plaintiffs to proceed with these private attorney general claims for injunctive

relief on a representative basis before the court.

Finally, DIRECTV waived its right to compel arbitration. This

occurred through multiple express representations by DIRECTV's counsel

to the trial court and to the Plaintiffs that DIRECTV would not move to

compel arbitration, and by DIRECTV invoking the litigation machinery for

almost three years, through the granting of class certification, before finally

filing its motion. Notably, DIRECTV litigated this matter in lieu of moving

for a stay pending the United States Supreme Court's decision in

Concepcion, as it did in other matters.

For each of these reasons, Plaintiffs are entitled to a ruling upholding

the trial court's Order denying DIRECTV's motion to compel arbitration.

STATEMENT OF FACTS

Representative Plaintiffs Amy Imburgia and Kathy Greiner

("Respondents") brought this action against DIRECTV for its unlawful

assessment of early cancellation fees ("ECF") against Respondents and all

California consumers similarly situated. The ECFs ranged between $100 to
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trial court's denial of arbitration as to Respondents' claims for injunctive

relief is therefore correct, and must be upheld.

E. DIRECTV Waived Its Right to Move to Compel Arbitration

DlRECTV litigated this action for more than two and a half years

before moving to compel arbitration. During this time, DlRECTV took

both of the plaintiffs' depositions, participated in substantial class-related

written discovery, and filed various law and motion matters, while the

plaintiffs incurred an enormous amount of legal fees and costs. At one

point, defense counsel literally guaranteed the trial court judge that

DlRECTV would not move to compel arbitration.

DlRECTV changed its mind after the opinion in Concepcion was

handed down in April of 20 11, and it believes that Concepcion excuses

what would otherwise be an obvious case of waiver. It does not.

DlRECTV has waived its right to compel arbitration.

1. Recent Decisions Provide Waiver of Right to Move to
Compel Arbitration Are Not Excused by Concepcion

While waiver is ordinarily a question of fact, a court of appeal may

decide the issue as a matter of law where the facts are undisputed and

'''only one inference may reasonably be drawn. '" (Law Offices ofDixon R.

Howell v. Valley (2005) 129 Cal.AppAth 1076, 1098, quoting St. Agnes

Medical Center v. PacifiCare ofCalifornia (2003) 31 Ca1.4th 1187,1196.)
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