
 

 
May 30, 2017 
 
Honorable Tani Cantil-Sakauye 
and the Associate Justices 
Supreme Court of California 
350 McAllister Street 
San Francisco, CA 94102 
 
RE:  Amicus Letter in Support of Petition for Review 

McClain, et al. v. Sav-On Drugs, et al., case numbers B265011 & B265029 (Court of 
Appeal, Second Appellate District, Division Two) 

 
Dear Chief Justice Cantil-Sakauye and Associate Justices: 
 
 Consumer Watchdog respectfully submits this amicus letter in support of the Petition for 
Review in the above-captioned case. Review of this case is essential for California consumers 
because if the Court of Appeal’s decision is allowed to stand, consumers who have been 
blatantly and wrongfully charged a “sales tax reimbursement” by retailers will be left with no 
reasonably effective ability to recover those funds. 
 

Consumer Watchdog is a non-profit, non-partisan consumer research and advocacy 
organization founded in 1985 by consumer attorney and advocate Harvey Rosenfield. Its mission 
is to provide an effective voice for taxpayers and consumers in an era when special interests 
dominate public discourse, government, and politics. The organization deploys public interest 
attorneys, policy experts, strategists, and grassroots activists to expose, confront, and change 
unjust practices in the private and public sectors. 
 

Consumer Watchdog’s Legal Project attorneys advocate for consumers’ rights and hold 
corporations and government officials accountable in federal and state courts and before 
regulatory agencies. The Legal Project specializes in highly complex litigation, including class 
actions in federal and state courts, to address abuses in the marketplace such as illegal 
overcharges, false advertising, and violation of consumer protection laws. 
 

In Loeffler v. Target Corp. (2014) 58 Cal.4th 1081, Justice Liu, writing for the dissent in 
that 4-3 opinion, warned future courts not to read Loeffler to mean a consumer’s action cannot go 
forward if it involves a tax issue: “The court’s ruling, though erroneous, need not be read to 
broadly establish that a consumer action may never go forward if it involves a tax issue.” (58 
Cal.4th at 1142.)  Yet if the opinion in McClain, et al. v. Sav-On Drugs, case number B265011 
(Court of Appeal, Second Appellate District) is not corrected by this Court, that is just what will 
occur. 
 



The Honorable Tani Cantil-Sakauye, Chief Justice, and Associate Justices 
May 30, 2017 
Page 2 of 3 
 

The California Supreme Court has a demonstrated commitment to the protection of 
consumers in this state. The Supreme Court’s attention is warranted here because as the law 
stands, California consumers who have been wrongfully charged a “sales tax reimbursement” 
have virtually no recourse in a court of law. By raising the uncertainty of the scope of this ability, 
this case presents an opportunity for this Court to affirm that commitment. 
 
 In fact, if this Court does not grant review in McClain and correct the opinion, the Court 
of Appeal will have erected a significant roadblock to the consumer’s ability to challenge an 
erroneous, or even fraudulent, sales tax imposed on him. This is because the McClain opinion 
goes at least two significant steps further than this Court did in Loeffler when it held that 
consumers cannot use the Unfair Competition Law or Consumer Legal Remedies Act to directly 
sue a retailer for an alleged wrongful sales tax.  What the McClain court has effectively done is 
held that (1) in no circumstances can a consumer ever sue the retailer for an alleged wrongful 
sales tax, regardless of the facts or the causes of action pled, and (2) despite this Court’s 
statement in Loeffler to the contrary, in no circumstances can a consumer ever compel a retailer, 
pursuant to Javor v. State Board of Equalization (1974) 12 Cal.3d 790, to sue the Board of 
Equalization regarding an alleged wrongful sales tax.1    
 

If McClain is allowed to stand unchanged by this Court, the State will have money 
escheated to it, with no due process rights for any consumer in California to sue either the retailer 
or the Board of Equalization.  In other words, all consumers, not just the millions of diabetics 
who already paid millions of dollars in sales tax in this case, will be left with no realistic ability 
to challenge the wrongful taking of moneys from them based on the improper collection of sales 
tax reimbursement. Recent United States Supreme Court jurisprudence and California legislative 
history, which the McClain court inexplicably refused to consider, demonstrate how such a result 
is contrary to established California law. 
 
California Revenue and Taxation Code 
 

In 1976, the U.S. Supreme Court found in Diamond National v. State Equalization Bd. 
(1976) 425 U.S. 268 that despite California’s tax code saying otherwise, the incidence of sales 
tax fell upon a bank as a purchaser, and not on upon the retailer as the tax code intended. As part 
of its response, the California Legislature amended its tax scheme in 1978, adding section 1656.1 
to the Civil Code. This section moved a retailer’s right to collect sales tax reimbursement from a 
consumer out of the Revenue & Taxation Code and into the Civil Code, making it a matter of 
private contract between the customer and the retailer. Section 1656.1(a) creates a presumption 
that the consumer agrees to reimburse the retailer for sales tax. Importantly, section 1656.1(d) 
expressly states that this presumption is a rebuttable one: 

 

                                                
1 Under California’s sales tax scheme, the retailer is the “taxpayer” in name, having the statutory 
right to sue the Board of Equalization regarding a sales tax issue, but it is the consumer who is 
the real party in interest, as the retailer passes the sales tax on to the consumer under California 
Civil Code Section 1656.1 as a “sales tax reimbursement.” 




