
 
 

 

 
 
April 23, 2012 
 
VIA CERTIFIED MAIL 
 
Jerry Flannery, Esq. 
Executive Vice President and General Counsel  
Hyundai Motor America 
P.O. Box 20850 
Fountain Valley, CA 92728-0850 
 
RE: Hyundai Motor America’s False and Misleading Advertising Regarding the Fuel 
Economy of the Hyundai Elantra 
 
Dear Mr. Flannery, 
 
 PLEASE TAKE NOTICE that Hyundai Motor America (“Hyundai”) is in violation of the 
Consumers Legal Remedies Act (California Civil Code sections 1750 et seq., hereafter “CLRA”) 
for the reasons set forth below.  
 
 This notice is served upon Hyundai on behalf of Gunther Krauth, Louis Bird, and John 
Kean by their attorneys, Cuneo Gilbert & LaDuca, LLP, and Consumer Watchdog.  All 
communications or responses regarding this Notice shall be directed to Plaintiffs’ counsel as 
follows: 
 
Pamela Pressley 
Consumer Watchdog 
1750 Ocean Park Blvd., Suite 200 
Santa Monica, CA 90405 
310-392-0522 ext. 307 
pam@consumerwatchdog.org 
  
William H. Anderson 
Cuneo Gilbert & LaDuca, LLP 
507 C Street NE 
Washington, D.C. 20002 
202-789-1813 
wanderson@cuneolaw.com 
 
BACKGROUND  
 
 Gunther Krauth (“Krauth”) purchased a new 2011 Elantra from Thornton Road Hyundai 
in Lithia Springs, Georgia on June 16, 2011.  Louis Bird (“Bird”) purchased a new 2011 Elantra 
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from Roseville Hyundai in Roseville, California on May 10, 2011.  John Kean (“Kean”) leased a 
new 2012 Elantra from Inland Empire Hyundai in Loma Linda, California on December 11, 
2011.  Krauth, Bird and Kean are, and at all times relevant to this situation have been, residents 
of California. 
 
 In 2011, Hyundai began a campaign of television commercial advertisements for the 
Elantra that tout the vehicle as “the 40 mile per gallon Elantra” in both a voiceover and in print 
with large, black letters on a white screen reading “THE 40-MPG ELANTRA.”  
 
 For only an instant at the end of the commercials, which most people would miss if they 
blinked, the ads flash some small, faint print at the bottom of the screen that says, “2011 Elantra 
29 City/40 Hwy. EPA Estimates. Actual Mileage may vary.”  The voiceover never mentions the 
city mileage figure.  
 
 Similarly, Hyundai’s Internet advertisements prominently display the 40 mpg highway 
fuel economy figure and only reference the city mileage estimate in a footnote, which is accessed 
only by clicking a separate link at the bottom of the ad labeled “Legal” which is in vastly smaller 
font and not identified as containing the footnote to the 40 mpg figure. 
 
 Federal regulations promulgated by the United States Environmental Protection Agency 
(“EPA”) and the Federal Trade Commission prohibit manufacturers and dealers from “mak[ing] 
any express or implied representation in advertising concerning the fuel economy of any new 
automobile[] unless such representation is accompanied by … clear and conspicuous 
disclosures.” (16 C.F.R. § 259.2(a).)  An “express or implied fuel economy representation [is] 
one which a reasonable consumer, upon considering the representation in the context of the 
entire advertisement, would understand as referring to the fuel economy performance of the 
vehicle or vehicles advertised.” (Id. at fn.1.) 
 
 Specifically, where an advertisement makes “[a] general fuel economy claim without 
reference to either city or highway, …, the ‘estimated city mpg’ must be disclosed.” (16 C.F.R. § 
259.2(a)(iii).)  If an estimated mpg representation appears in the video portion of a television 
advertisement, the disclosure must also appear in the video, and if the estimated mpg is audio, 
the disclosure must be audio. (See 16 C.F.R. § 259.2(c)(1), fn. 5.) 
 
 The television advertisements violate the regulations since they make general fuel 
economy claims of “40 mpg,” calling the vehicle the “40 mpg Elantra” in print and in the 
voiceover without disclosing whether this estimate refers to fuel economy while driving on city 
streets or on the highway.  The estimated city mpg and highway mpg figures are flashed quickly 
and faintly in the video portion of the commercial, but there is no disclosure in the audio portion 
of the advertisement as required by the regulations.  The printed mpg figures are neither clear nor 
conspicuous as the style and size of the font, coupled with the short amount of time they are 
displayed in the video, makes it almost impossible to see unless the frame is frozen. 
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 Also, the Internet banner advertisements, the print advertisements, and Hyundai’s website 
violate the regulations since they do not clearly and conspicuously make the required disclosures 
with regard to its estimated fuel economy. 
   
STATEMENT OF VIOLATIONS 
 
Hyundai Motor America’s conduct as set forth above violates the CLRA as follows: 
 

1. In violation of Civil Code section 1770, subdivision (a)(9), Hyundai advertised goods or 
services with intent not to sell them as advertised by:  

 
a. Making representations in television advertisements that the Elantra generally 

achieves 40 mpg by calling it “the 40-mpg Elantra” in print and voiceover without 
clearly and conspicuously disclosing that this is the highway mileage estimate and 
without disclosing the city mileage in the voiceover; and 

 
b. Making false and misleading representations in Internet and print advertisements 

that the Elantra’s fuel economy rates will result in less money spent on gas by 
prominently displaying the 40 mpg highway mileage figure without clearly and 
conspicuously displaying the city mileage estimate and other required disclosures. 

 
2. In violation of Civil Code section 1770, subdivision (a)(7), Hyundai represented that 

goods or services were of a particular standard, quality, or grade, or that goods were of a 
particular style or model, when they were of another, by: 

 
a. Making general 40 mpg fuel economy representations about the Elantra in 

Internet, print, and television advertisements without the required clear and 
conspicuous disclosures with knowledge that the car does not perform up to such 
standards in normal driving conditions; and 

 
b. Making representations in Internet, print, and television advertisements, without 

the required clear and conspicuous disclosures, that the Elantra can achieve 29 
mpg on city streets and 40 mpg on highways with knowledge that the car does not 
perform up to such standards in normal driving conditions. 

 
3. In violation of Civil Code section 1770, subdivision (a)(16), Hyundai represented that the 

subject of a transaction has been supplied in accordance with a previous representation 
when it has not, by: 

 
a. Representing to consumers purchasing Elantras that the vehicle’s fuel economy 

rates are as advertised without making the required clear and conspicuous 
disclosures. 
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4. In violation of Civil Code section 1770, subdivision (a)(5), Hyundai represented that 
goods or services had characteristics and benefits which they do not have by: 

 
a. Representing in its advertising fuel economy characteristics for the Elantra that 

are grossly inflated in light of its failure to clearly and conspicuously make the 
required fuel economy disclosures and with knowledge that the Elantra does not 
achieve such fuel economy rates as represented in normal driving conditions; and 

 
b. Representing in advertising that Elantra purchasers will save money spent on gas 

when the Elantra has not provided such a benefit to Elantra owners consistent 
with their expectations as to the advertised fuel economy.  

 
 The fact that an EPA disclaimer may accompany these statements does not change the 
deceptive nature of the advertisements, nor the fact that Hyundai is knowingly marketing the car 
based on materially false information.  Despite the fact that Hyundai has knowledge of the 
inaccuracy and overstatements present in the advertisements, the company has continued this 
campaign unabated.  As a result, thousands of California customers have purchased the Elantra 
based on inflated and inaccurate mileage claims.  These customers are seeing gas mileage 
numbers that fall well below the represented city and highway figures. 
 
 
STATEMENT OF REMEDIES 
 
 On behalf of our clients, pursuant to the CLRA, we hereby demand that Hyundai cease 
and desist its continued use of a deceptive marketing campaign regarding the fuel efficiency of 
the Elantra and pay damages to Elantra purchasers.   
 
YOU HAVE THIRTY (30) DAYS after receipt of this Notice to remedy your violation as 
follows: 
 

a. Either discontinue or correct the improper advertisements that include:  
 

a. Video and audio representations made in television commercials that 
advertise the Elantra as “the 40 mpg Elantra”;  

 
b. Representations about general fuel economy rates based on highway 

mileage without specifying that it is a highway figure in Internet, print, 
and television advertisements; 

 
c. Representations that the Elantra is capable of achieving 40 mpg on 

highways in Internet, print, and television advertisements without the 
required clear and conspicuous disclosures; and 

 



Jerry Flannery, Esq. 
RE: Hyundai Motor America’s False and Misleading Advertising Regarding the Fuel Economy 
of the Hyundai Elantra  
April 23, 2012 
Page 5 of 6 
 

d. Representations that the Elantra is capable of achieving 29 mpg on city 
streets in Internet, print, and television advertisements without the 
required clear and conspicuous disclosures. 

 
b. Contact all Elantra purchasers who: i) purchased or leased a new Elantra in 2011 

or later and/or ii) according to Hyundai records, inquired or complained about the 
fuel economy of the Elantra and notify them of the misrepresentations, and of 
their right to reimbursement. 

 
c. Reimburse consumers who purchased or leased a new Elantra in 2011 for: 

 
a. Amounts paid for additional gas, measured by the difference between the 

amount the consumer actually paid, and what the consumer would have 
paid had the Elantra performed as advertised; or 

 
b. Difference in value of the vehicle at time of purchase, measured by the 

difference between the fair market value of the vehicle at the time of 
purchase with the inflated fuel economy numbers, and the fair market 
value of the vehicle at the time of purchase with the average fuel economy 
numbers Elantra owners have actually experienced; or 

 
c. The current fair market value of the vehicle if the vehicle could actually 

achieve the advertised fuel economy in exchange for the return of the 
Elantra.  

 
 In the face of numerous customer complaints, multiple road tests and print articles, 
Hyundai has taken no effort to remedy this inaccurate information, nor has it passively used 
these inaccurate numbers. If Hyundai does not take action to remedy this deceptive advertising 
campaign and pay damages to Elantra purchasers then we will be forced to institute litigation.   
 

 I look forward to hearing from you or your counsel within thirty (30) days. Failure to take 
the above action within 30 days of the receipt of this notice shall result in Krauth, Bird, and Kean 
commencing a lawsuit for damages, injunctive relief, punitive damages, and attorneys fees and 
costs, pursuant to California Civil Code section 1780 et seq. and/or California Business & 
Professions Code section 17200 et seq. 
// 
// 
// 
// 
// 
// 
// 
 






