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TO INSURANCE COMMISSIONER DAVE JONES, THE PARTIES, AND THEIR 

ATTORNEYS OF RECORD: 

Pursuant to Government Code section 11521 and title 10 of the California Code of 

Regulations (“10 CCR”) section 2659.1, Consumer Watchdog hereby petitions the Insurance 

Commissioner to reconsider and set aside his Order Adopting Proposed Decision in the above-

captioned matter, reject the Proposed Decision, and remand the matter for further hearing as 

discussed herein.  This request is based on the fact that the Proposed Decision contains several 

factual and legal errors.  Most importantly, the so-called “affinity groups” contained in the 

subject rate filing are unfairly discriminatory and constitute rating factors that: a) have not been 

adopted by regulation; and b) do not have a substantial relationship to the risk of loss. Therefore, 

the “affinity groups” violate Insurance Code1 sections 1861.02 and 1861. 05 and may not be 

approved by the Insurance Commissioner.    

Consumer Watchdog further requests, pursuant to Government Code section 11521, 

subdivision (a), that, if necessary, the Commissioner grant a 10-day stay of the January 16, 2014, 

expiration of his authority to order reconsideration for the purposes of considering this Petition.  

I. SUMMARY OF ARGUMENT 

The Commissioner’s Order Adopting Proposed Decision (“Order”) expressly violates 

Proposition 103 because it approves rating factors that have not been adopted by regulation and 

are not substantially related to risk of loss in violation of section 1861.02, and approves rates that 

are unfairly discriminatory in violation of section 1861.05.  Accordingly, the settlement is not 

“fundamentally fair, adequate, and reasonable” as required by 10 CCR § 2656.2.   

The subject rate applications introduce so-called “affinity groups,” through which 

Applicants Allstate Insurance Company, Allstate Indemnity Company, and Northbrook 

Indemnity Company (“Allstate”) seek to assess for the first time surcharges (and concomitant 

discounts) based on, among other things, educational status, occupation, and home ownership.  

Under the putatively approved rates and rating plans, Allstate will surcharge its blue-collar, less-

                             

 
1 Unless otherwise stated, all statutory citations are to the Insurance Code.  
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educated customers using rating factors that were not adopted pursuant to a regulation and do not 

have a substantial relationship to the risk of loss.  By law, all rating plans must be “revenue 

neutral,” so the Order allows Allstate to surcharge those customers that it sees as “less desirable” 

in order to provide premium benefits to its wealthier, more educated customers.  This is exactly 

the kind of economic discrimination that Proposition 103 was enacted to eliminate.  Failure of 

the Commissioner to reconsider his approval of Allstate’s plan to surcharge its blue collar 

customers based on unapproved rating factors would be the first official endorsement in a formal 

rate hearing of such discrimination by any Commissioner. 

Instead of addressing the legality of the “affinity groups,” the Administrative Law 

Judge’s (“ALJ’s”) Proposed Decision goes out of its way to sidestep the issue, claiming that the 

underlying “Stipulation for Settlement does not ratify the affinity group programs”2 and that the 

Administrative Law Judge (“ALJ”) “makes no finding with respect to whether the use of affinity 

group programs proposed by Allstate is fair or legal under Proposition 103.”3  Notwithstanding 

the Proposed Decision’s attempt to artfully dodge the issue, it is undisputed that with the 

Commissioner’s approval of the application, Allstate will be allowed to use its proposed “affinity 

groups,” i.e., these “groups” were “approved” for use by Allstate.  Stated another way, the 

Commissioner’s adoption of the Proposed Decision “approves” Allstate’s proposed “affinity 

groups,” even though those “groups” plainly violate Proposition 103.    

It is difficult to fathom how a settlement agreement can be found to be “fundamentally 

fair, adequate, and reasonable” when it includes provisions that allow a company to violate the 

law.  In order to comply with his sworn duty to enforce the Insurance Code (Ins. Code § 

12921(a)), the Commissioner must set aside his Order Adopting Proposed Decision, reject the 

Proposed Decision, and remand to the Administrative Law Judge with instructions to the parties 

to eliminate the proposed “affinity groups” from any proposed settlement agreement.  

Alternatively, the Commissioner should remand with instructions to hold a hearing to gather 

                             

 
2 Proposed Decision, Nov. 14, 2013, p. 8.  
3 Proposed Decision, Nov. 14, 2013, p. 24.  
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evidence in order that the ALJ, and subsequently the Commissioner, may rule on the legality of 

the “affinity groups.”  

II. RELEVANT FACTS 

This proceeding concerns private passenger automobile rate applications (CDI File Nos.  

13-41, 13-42, and 13-43), which Allstate filed on or about December 31, 2012.  Consumer 

Watchdog (“CWD”) filed a timely Petition for Hearing, Petition to Intervene, and Notice of 

Intent to Seek Compensation  on February 25, 2013, and was granted intervention on March 2, 

2013.  On March 25, 2013, the Commissioner, on his own motion and in response to CWD’s 

Petition for Hearing, issued a Notice of Hearing, which stated, among other things, 

 This hearing will extend to all matters raised in the Petition and Answer and all 
matters upon which the Commissioner may act pursuant to California Insurance 
Code §1861.05. Applicants shall have the burden of proving that each requested 
rate is justified and meets all requirements of the California Insurance Code. 

(Notice of Hearing, Mar. 25, 2013, 2:16-19.)  

In or about August 2013 and prior to the completion of any discovery or the taking of any 

testimony, the parties – CWD, Allstate, and the California Department of Insurance (“CDI” or 

“Department”) entered into a settlement agreeing upon an overall rate decrease.  The parties 

subsequently submitted that settlement and supporting declarations to the ALJ.  On September 

11, 2013, the ALJ issued an Order for Clarification, requesting information about the so-called 

“affinity groups,” and the surcharges and discounts associated with them, which information 

Allstate submitted to the ALJ on September 16, 2013.  On September 24, 2013, the ALJ issued a 

Decision Rejecting the Proposed Settlement.4 

In his Decision Rejecting the Proposed Settlement, the ALJ held that the settlement “is 

not in the public interest and is not, taken as a whole, fundamentally fair, adequate and 

reasonable.”  (Exh. 1, p. 1, quoting 10 CCR § 2656.2.)  The basis for the ALJ’s decision to reject 

the settlement was the provisions concerning the so-called “affinity groups.”  (Id., passim.) The 

                             

 
4 A true and correct copy of the Decision Rejecting Proposed Settlement is attached as Exhibit 1.  
As discussed below, the ALJ subsequently “withdrew” this decision based on inaccurate 
representations by Allstate and without consulting the other parties.    
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ALJ also found that “[t]he criteria for granting rate discounts to these newly invented affinity 

groups are nowhere to be found in the regulations” and “it appears the affinity program is indeed 

a ‘class’ plan favoring a more affluent class (members of the affinity groups) over a majority of 

Allstate’s general policyholders.” (Exh. 1, p. 2.)  The ALJ noted that the fact that “members [of 

the “affinity groups”] are generally likely to be more affluent than those in the ‘standard’ or non-

member group” was particularly objectionable and concluded that requiring those in the 

“standard” group (i.e., non-members of any “affinity group”) to pay a surcharge of 1.24% in 

order to fund “discounts to the members of each affinity group” was “not fair, just, or equitable.” 

(Ibid.)  The ALJ stated he would “would accept the stipulation if Allstate would agree to 

eliminate entirely the affinity group programs, and all parties would strike any reference to them 

in the Stipulation and supporting documents.”  (Id. at p. 4.)  The ALJ gave the parties until 

October 2, 2013, to notify the ALJ if this proposal was acceptable.  (Ibid.) 

Two days later, on September 26, 2013, counsel for Allstate sent a letter to the ALJ 

stating, incorrectly, “the Stipulation contemplates that those groups [the “affinity groups”] are 

approved under California Insurance Code section 1861.12.”  (Robert W. Hoffman, Letter to 

ALJ David Harrison, Sept. 26, 2013, (a true and correct copy is attached as Exhibit 2), p. 1.)  A 

little over an hour later and without consulting CWD or the CDI, the ALJ issued an Order 

Withdrawing Decision Rejecting Proposed Settlement, and Requiring Further Substantiation in 

which he, among other things, asked the parties to “submit such argument, declarations, 

stipulations or other documentation as they feel appropriate to establish that, taking into account 

the proposed affinity programs in evaluating the overall settlement . . ., the settlement, taken as a 

whole is fundamentally fair, just and reasonable.”  (Order Withdrawing Decision Rejecting 

Proposed Settlement, and Requiring Further Substantiation, Sept. 26, 2013, p. 2)  Having not yet 

seen the ALJ’s order withdrawing his Decision Rejecting Proposed Settlement, Consumer 

Watchdog submitted a letter to the ALJ that same day explaining that Allstate’s contentions and 

characterization of the Stipulation were incorrect, explaining Consumer Watchdog’s position that 

the “affinity groups” proposed by Allstate are not authorized by section 1861.12, and requesting 

a scheduling conference so the evidentiary hearing could proceed.  (See, Pamela Pressley, Letter 

to ALJ David Harrison, Sept. 26, 2013, (a true and correct copy is attached as Exhibit 3), p. 2.)   
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Discussions and negotiations ensued between and among the parties, and subsequently, 

the CDI and Allstate entered into the October 21, 2013 Joint Stipulation and Request for 

Proposed Decision in Order (“Stipulation”) and submitted supporting declarations, which, among 

other things, endorsed the affinity groups, claiming that they were approved by the CDI under 

section 1861.12.5  Pursuant to the regulations, Consumer Watchdog objected to the Stipulation, 

and on November 7, 2013, the ALJ conducted a hearing on its objection.  (See Proposed 

Decision, Nov. 11, 2013, pp. 7-8.)   

The Department’s primary argument in favor of the Stipulation was that it had previously 

approved similar “affinity groups” for other insurers, albeit in informal proceedings that were not 

in front of an Administrative Law Judge. Allstate advanced a similar argument and claimed that 

it was “unfair” to Allstate to disapprove the illegal “affinity groups” because the Department had 

informally approved them for other insurers.   

On November 8, 2013, the ALJ overruled CWD’s objection to the Stipulation, and on or 

about November 14, 2008, the ALJ issued a Proposed Decision approving the Stipulation.  

Among other things, the ALJ found:  

• “The evidentiary record available to the ALJ is meager. There was no prefiled testimony 

and no formal discovery.” (Proposed Decision, Nov. 14, 2013, p. 23.) 

• “The ALJ makes no finding with respect to whether the use of affinity group programs 

proposed by Allstate is fair or legal under Proposition 103.” (Id. at p. 24.) 

• “The Department justifies its action in approving the group programs because it has 

approved many similar programs for other automobile insurers.”  (Id. at p. 25.) 

• “The Department views Allstate’s affinity groups program and attendant rate differentials 

as lawful under the broad allowance for ‘group insurance’ contained in section 1861.12 

of the Insurance Code. Consumer Watchdog argued otherwise. The argument is, 

however, best left to another day to be presented under more public circumstances when 

                             

 
5 For a number of reasons, including the fact that Allstate and CDI were now representing that 
the “affinity groups” were legal under section 1861.12 and the fact that the ALJ required such 
representations in order to approve the Stipulation, CWD could no longer agree to a settlement 
including the “affinity groups” and was compelled to object to the Stipulation.  
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doing so will not deter a signed settlement stipulation that avoids potentially enormous 

risk to policyholders.” (Id. at p. 25, emphasis added.) 

The Proposed Decision also:  

• Claims that “[t]he October 21, 2013 Stipulation for Settlement does not ratify the affinity 

group programs” (id. at p. 8); and 

• Touts the fact that “CWD is not foreclosed from attacking the affinity programs, and may 

pursue various remedies to seek their nullification, including requesting a rulemaking 

hearing to clarify the issues presented in this case and other cases that may arise under 

Insurance Code Section 1816.12. Such a request does not, however, assure a rulemaking 

hearing will occur . . .” (id. at p. 10).  

On December 17, 2013, the Commissioner issued an Order Adopting Proposed Decision.  

Based upon its review, Consumer Watchdog determined that the Proposed Decision contains 

improper and/or erroneous facts and legal conclusions, and approves a rate and rating plan that 

violates Proposition 103.  As a result, Consumer Watchdog now seeks reconsideration of the 

Commissioner’s Order Adopting Proposed Decision.   

III. AUTHORITY FOR PETITION FOR RECONSIDERATION 

10 CCR § 2659.1 et seq. provides the procedures governing petitions for reconsideration 

“of the Commissioner’s final decision” in a rate proceeding.  The Commissioner’s Order 

Adopting Proposed Decision is a final decision.  Thus, the Commissioner’s Order for which 

Consumer Watchdog seeks reconsideration is final, making this petition proper.  Section 2659.2 

provides that a request for reconsideration “shall be based solely upon, and shall set forth 

specifically, the grounds upon which the decision of the Commissioner allegedly is contrary to 

law or is erroneous.”  As discussed more fully below, Consumer Watchdog seeks reconsideration 

in accordance with section 2659.2 to alert the Commissioner to factual inaccuracies and clear 

legal error within the Proposed Decision so that the errors may be corrected expeditiously.  

Section 2659.1 provides that a petition for reconsideration “shall be provided, within the 

time set forth in Government Code section 11521, to the Commissioner, filed with the 

Administrative Hearing Bureau and served on all parties.”  In turn, Government Code section 

11521(a) provides:  
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The agency itself may order a reconsideration of all or part of the case on its own 
motion or on petition of any party. The agency shall notify a petitioner of the time 
limits for petitioning for reconsideration. The power to order a reconsideration 
shall expire 30 days after the delivery or mailing of a decision to a respondent, or 
on the date set by the agency itself as the effective date of the decision if that date 
occurs prior to the expiration of the 30-day period or at the termination of a stay 
of not to exceed 30 days which the agency may grant for the purpose of filing an 
application for reconsideration. If additional time is needed to evaluate a petition 
for reconsideration filed prior to the expiration of any of the applicable periods, an 
agency may grant a stay of that expiration for no more than 10 days, solely for the 
purpose of considering the petition. If no action is taken on a petition within the 
time allowed for ordering reconsideration, the petition shall be deemed denied. 

Here, the Commissioner’s order states, “[t]he power to order reconsideration shall expire 

(30) days after service of the Decision on the parties, but not later than the effective date of the 

Decision.”  (Order Adopting Proposed Decision, Dec. 17, 2013, p. 2.)  The order also states, 

“[t]his decision shall become effective thirty (30) days after it is mailed or delivered to the 

parties unless reconsideration is ordered within that time.”  (Id. p. 3.)  The order was mailed on 

December 17, 2013, and thus is effective January 16, 2014.   

Pursuant to Government Code section 11521, the Commissioner should issue his decision 

to reconsider on or before January 16, 2014. Should the Commissioner need additional time to 

review and rule on this Petition, the Government Code empowers him to extend the deadline for 

reconsideration by up to ten days. (Gov. Code § 11521, subd. (a).)  Thus, the Commissioner is 

entitled to extend his authority to reconsider to, and including, January 26, 2014.  To the extent 

necessary, Consumer Watchdog requests that the Commissioner grant a stay of the expiration of 

his authority to reconsider his Order Adopting Proposed Decision up to ten days to review and 

grant this Petition.  

IV. ALLSTATE’S SURCHARGE OF LOWER-INCOME, LESS-EDUCATED 

CUSTOMERS VIOLATES PROPOSITION 103 AND NUMEROUS REGULATIONS. 

Under the putatively approved rate applications, customers who do not have Allstate’s 

preferred characteristics (customers who do not have a four-year degree, do not own a home, or 

do not hold a professional license) will be forced to pay a 1.24% surcharge in order for Allstate’s 

preferred customers to get discounts of up to 2.47%. (See Proposed Decision, Nov. 14, 2013, p. 2 

fn. 3.)  This violates Insurance Code section 1861.02’s prohibition on unapproved rating factors 

and is unfairly discriminatory in violation of 1861.02(a) and 1861.05(a).   
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While, the Proposed Decision goes to great lengths to explain that it does not address the 

“affinity groups” and that the Stipulation does not “ratify” them, it is undisputed that Allstate 

will now be entitled to utilize its newly-crafted “affinity groups,” which no matter how you 

frame it constitutes “approval” of rates and rating factors that violate Proposition 103.  A 

settlement that would allow implementation of illegal rates and rating factors cannot be 

“fundamentally fair”, adequate, and reasonable” as required by 10 CCR § 2656.2.  

Insurance Code section 1861.02(a) mandates:  

Rates and premiums for an automobile insurance policy, as described in 
subdivision (a) of Section 660, shall be determined by application of the 
following factors in decreasing order of importance: 
(1) The insured’s driving safety record. 

(2) The number of miles he or she drives annually. 
(3) The number of years of driving experience the insured has had. 

(4) Those other factors that the commissioner may adopt by regulation and that 
have a substantial relationship to the risk of loss. . . . . Notwithstanding any other 
provision of law, the use of any criterion without approval shall constitute unfair 
discrimination. (Emphasis added.) 

As explained by the Court of Appeal in Foundation for Taxpayer and Consumer Rights v. 

Garamendi (2005) 132 Cal.App.4th 1354, 1372:  

the voters limited the Insurance Commissioner’s authority both substantively and 
procedurally. Substantively, the Insurance Commissioner may adopt only those 
optional rating factors having a “substantial relationship to the risk of loss.”  
(§ 1861.02, subd. (a)(4).) Procedurally, the Insurance Commissioner may do so 
only in the context of a formal rulemaking proceeding with established rights of 
public participation and judicial review. (Ibid.) 

10 CCR § 2632.5(d), among other things, lists the “optional rating factors” that have been 

adopted by the Commissioner by regulation, pursuant to section 1861.02(a)(4).   

 Additionally, both the statute and the regulations require determining the “weight” of 

rating factors – that is “the average effect on the premiums of all policyholders” – to be 

calculated and adjustments made so that, among other things, none of the optional rating factors 

outweighs the three mandatory factors.  (See 1861.02, subd. (a)(4); 10 CCR § 2632.8; Spanish 

Speaking Citizens’ Foundation, Inc. v. Low (2000) 85 Cal.App.4th 1179, 1189.)  
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Allstate’s proposed surcharges and discounts based on occupation, education, and 

homeownership, among other classifications, are clearly “rating factors” as that term is defined 

under the Commissioner’s regulations,6 but they are not among the sixteen optional rating 

factors, which have been specifically authorized by the Commissioner and set forth in the 

regulation as required by section 1861.02(a)(4).  (See 10 CCR § 2632.5(d).) Nor have they been 

adopted after a public hearing.  Indeed, this was a specific finding in the ALJ’s subsequently 

withdrawn Order Rejecting Proposed Decision.  (See Order Rejecting Proposed Decision, Sept. 

24, 2013, p. 2.)  Therefore, the “affinity groups” clearly violate both the statute and the 

regulations.  

Indeed, neither Allstate nor the Department provided any evidence that the selected 

discounts are in any way related to the risk of loss, much less meet the “substantial relationship” 

requirement in the statute.  As stated by the ALJ in the Proposed Decision, the CDI and 

Allstate’s primary argument in favor of the “affinity groups” is that the Department had 

previously approved similar groups for other insurers.  (See, e.g., Proposed Decision, Nov. 14, 

2013, p. 9.)  Notably, all of these prior “approvals” took place in an informal rate proceeding; 

i.e., they were NOT subject to the review of an Administrative Law Judge or the Commissioner 

himself.  As discussed below, reliance upon these prior “approvals” constitutes an underground 

regulation, and is unlawful.  

Moreover, there is no evidence at all regarding whether Allstate’s proposed use of these 

unauthorized rating factors complies with the factor weighting requirements in 10 CCR § 2632.8. 

Thus, it is entirely possible that, as proposed by Allstate, these classifications have a greater 

weight and impact on premiums than the three mandatory factors – a result that also violates 

Insurance Code section 1861.02(a). It was precisely to prevent such irrational, arbitrary, and 

                             

 
6 “Rating factor” is defined as “any factor, including discounts, used by an insurer which 
establishes or affects the rates, premiums, or charges assessed for a policy of automobile 
insurance.”  (10 CCR § 2632.2(a).) 
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unjust discrimination that the voters enacted the process for regulating rating factors contained 

within Proposition 103.7 

Indeed, these “affinity groups” are simply an end run around section 1861.02(a): they 

will allow Allstate to surcharge the majority of its policyholders based solely on the fact that they 

do not have a preferred characteristic such as a professional occupation, four-year college 

degree, or own a home.  Because the auto rating factor process established by Proposition 103 is 

a revenue-neutral, “zero-sum” system (see generally The Foundation for Taxpayer and 

Consumer Rights v. Garamendi (2005) 132 Cal. App. 4th 1352, 1367-1368), those who do not 

“qualify” for the “affinity groups” – for example, drivers who aren’t members of an elite 

profession, who have lost jobs, are students, or rent instead of own their residence – will be 

required to pay higher premiums to subsidize those who do qualify.   

Here, the “Standard” program (i.e., people who do not have the elite characteristics 

preferred by Allstate) will pay an average surcharge of 1.24% in order for Allstate’s preferred 

customers to get a reduction of up to 2.47%. (See Proposed Decision, Nov. 14, 2013, p. 2 fn. 3.) 

In addition to violating the express provision of 1861.02 and various regulations, these 

differential rates are, on their face, unfairly discriminatory rates in violation of Insurance Code 

section 1861.05(a). Therefore, the proposed rates and rating factors violate both sections 

1861.02(a) and 1861.05(a).   

V. THE “APPROVAL” OF THE “AFFINITY GROUPS” IS BASED ON AN 

ILLEGAL UNDERGROUND REGULATION.  

The ALJ approved the settlement containing “affinity groups” based solely on the 

contention, made by both the Department and Allstate, that the Department “has approved many 

similar programs for other automobile insurers.”  (Proposed Decision, Nov. 14, 2013, p. 25.)  

This assertion was supported by declarations from both the Department and Allstate explaining 

                             

 
7 Declaring that “the existing laws inadequately protect consumers and allow insurers to charge 
excessive, unjustified and arbitrary rates,” (Prop. 103, uncodified § 1 [Findings and 
Declaration]), the voters adopted the initiative to “protect consumers from arbitrary insurance 
rates and practices” and “ensure that insurance is fair, available, and affordable for all 
Californians.”  (Prop. 103, uncodified § 2 [Purpose].) 
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the Department’s recurring practice of approving such “groups.”  (See, e.g., id. at p. 9 & fns. 19, 

20.)  Flimsy and specious as that argument is, the declarations and the Proposed Decision make 

clear that the Department has an unwritten, but generally applicable interpretation of 1861.12: 

that it permits surcharges (and the concomitant discounts) for particular types of unapproved 

rating factors.  Relying on that unwritten interpretation of the statute, the Department allows 

surcharges and discounts for persons who belong to particular professional groups, are 

homeowners, or have attained a certain educational status, and has done so on a consistent basis. 

(See id., p. 9, fn. 20 [reciting characteristics for which the CDI has previously allowed 

differential pricing, gleaned from the Department and Allstate’s supporting declarations].)   

Indeed, the ALJ specifically relied on the Department’s unwritten rule in approving the 

Stipulation.  (See Proposed Decision, Nov. 14, 2013, p. 25 [“the Department’s approach is to be 

‘fair’ to Allstate in allowing it to use tools legally available to its competitors in the industry”].) 

Nothing in section 1861.12 indicates that the “coverage on a group plan” that an insurer 

may “issue” refers to surcharging individuals who do not hold a professional license, have not 

graduated college, or do not own a home.  As discussed below, this unwritten rule of general 

application that the Department has adopted is subject to the rulemaking provisions of the APA 

because: a) the plain language of the statute does not support the rule; and b) it is not “rote,” 

“plainly compelled by,” or “repetitive” of the statute.  Therefore, approval of the “affinity 

groups” is an illegal application of an underground regulation.   

A. The “Affinity Group” Rule Relied Upon by the ALJ Is Subject to the 

Rulemaking Provisions of the APA.  

An unwritten, generally applicable interpretation of a statute “amount[s] to a regulation” 

subject to the APA. (Morning Star Co. v. State Bd. of Equalization (2006) 38 Cal.4th 324, 334; 

see also Gov. Code § 11342.600 [defining “regulation” to include every “standard of general 

application . . . adopted by any state agency to implement, interpret, or make specific the law 

enforced or administered by it”].)  “Any regulation not properly adopted under the APA is 

labeled an ‘underground regulation,’” which by statute the agency is prohibited from applying.  

(Davenport v. Superior Court (2012) 202 Cal.App.4th 665, 669, disapproved of on other grounds 

by Reilly v. Superior Court (2013) 57 Cal.4th 641; Gov. Code, § 11340.5 [“No state agency shall 
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issue, utilize, enforce, or attempt to enforce any guideline, criterion, bulletin, manual, instruction, 

order, standard of general application, or other rule, which is a regulation as defined in Section 

11342.600, unless the guideline, criterion, bulletin, manual, instruction, order, standard of 

general application, or other rule has been adopted as a regulation and filed with the Secretary of 

State pursuant to this chapter.”].)  

Here, there is no formally adopted regulation interpreting section 1861.12.  Nor does any 

regulation specifically address the legality of “affinity groups” generally.  As explained in the 

Proposed Decision, the ALJ (and by adoption the Commissioner) relied on Department staff’s 

previous approval of other rate applications containing “similar” “affinity groups” to support his 

refusal to address the legality of such groups.  (See, e.g., Proposed Decision, Nov. 14, 2013, p. 9 

& fn. 19-20 [citing declarations and identifying similar “groups” previously “approved” by the 

Department].)    

Notably absent from this entire proceeding, including the Stipulation and supporting 

declarations, the Proposed Decision, and the Order Adopting Proposed Decision, is any analysis 

explaining how such “groups” (whether previously “approved” or not) fall within section 

1861.12.  As discussed below, the plain language of section 1861.12 does not support a finding 

that Allstate’s proposed “affinity groups” are allowed thereunder.  Instead, the Proposed 

Decision simply rubber stamps the Department staff’s unwritten rule of general application that 

“affinity groups” based on occupation, education, and home ownership fall within the purview of 

section 1861.12.  That unwritten rule constitutes an unlawful underground regulation that cannot 

be the basis for approving the Stipulation and the rate applications. 

Reliance on a rule that was never adopted as a regulation is particularly troubling given 

that the voters expressly mandated that the rating factor system be implemented by the 

promulgation of regulations. (See Ins. Code § 1861.02(e).) As the Court of Appeal confirmed in 

Foundation for Taxpayer and Consumer Rights v. Garamendi (2005) 132 Cal.App.4th 1354, 

1372, “Substantively, the Insurance Commissioner may adopt only those optional rating factors 

having a ‘substantial relationship to the risk of loss.’ (§ 1861.02, subd. (a)(4).) Procedurally, the 

Insurance Commissioner may do so only in the context of a formal rulemaking proceeding with 

established rights of public participation and judicial review. (Ibid.)”  (Emphasis added.)  
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B. The Plain Language of Section 1861.12 Does Not Support a Conclusion That 

Allstate’s Proposed “Affinity Groups” Are Permitted. 

Section 1861.12 states, in full:  

Any insurer may issue any insurance coverage on a group plan, without restriction 
as to the purpose of the group, occupation or type of group. Group insurance rates 
shall not be considered to be unfairly discriminatory, if they are averaged broadly 
among persons insured under the group plan. 

 There is no evidence to suggest that Allstate’s surcharges and discounts based on 

occupation, educational status, and home ownership constitute a “group plan” under section 

1861.12.  To the contrary, Allstate itself explained that its proposed “affinity group” discounts 

are a marketing scheme to generate business from its preferred customers.  Allstate’s stated 

purpose for introducing its proposed “affinity groups” is “to create an outlet to market and better 

retain specific groups of customers . . . .”  (Exh. 2, p. 5 [Allstate Amended Rate Filing, Exh. 17, 

p. 1], emphasis added.)  

A claim that such marketing classifications providing discounts to preferred customers 

constitute a “group plan” authorized by section 1861.12 cannot be squared with the statutory 

framework established by sections 1861.02 and 1861.05, which explicitly set forth how 

automobile rating factors are regulated.  Obviously the voters would not have enacted stringent 

regulation of automobile rating factors only to allow insurance companies to completely ignore 

section 1861.02(a) by creating a patchwork of “affinity group” discounts that fit an insurer’s 

preferences, however irrational and discriminatory.   

C. The Underground Regulation Permitting the “Affinity Groups” Is Not “Rote,” 

“Plainly Compelled by,” or “Repetitive” of the Statute. 

The implied argument that the proposed “affinity groups” are the equivalent of “coverage 

on a group plan” pits section 1861.12 against section 1861.02(a) in a manner that threatens the 

integrity of the voter-approved statute.  There is an express exception to the underground 

regulation prohibition, which permits the agency to employ an underground regulation if the 

statute “‘can reasonably be read only one way’ [Citation], such that the agency’s actions or 

decisions in applying the law are essentially rote, ministerial, or otherwise patently compelled 

by, or repetitive of, the statute’s plain language.” (Morning Star, supra, 38 Cal.4th at pp. 336–
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337.)  That exception is manifestly not applicable here. The Department’s construction of section 

1861.12 is far from  “compelled by, or repetitive of, the statute’s plain language” and thereby is 

an improper underground regulation.   

 In sum, the Proposed Decision effectively relies on a “what we’re doing now is legal 

because we’ve done it before” argument, and such reliance on a standard of general application 

that has not been adopted in a rulemaking proceeding pursuant to the APA constitutes reliance 

on an unlawful underground regulation.  Thus, there is legal error in the Proposed Decision. 

VI. BY REFUSING TO ADJUDICATE THE “AFFINITY GROUP” ISSUE, THE 

COMMISSIONER IS SHIRKING HIS DUTIES UNDER PROPOSITION 103. 

Proposition 103 vested the Commissioner with the authority to determine whether the 

rates sought by an insurer comply with Proposition 103.  (See, e.g., sections 1861.02, 1861.05, 

and 1861.08.)  Proposition 103 lays out specific requirements for rates and premiums generally 

and auto insurance specifically, and the Notice of Hearing in this matter specifically states that 

the 

hearing will extend to all matters raised in the Petition and Answer and all matters 
upon which the Commissioner may act pursuant to California Insurance Code 
§1861.05. Applicants shall have the burden of proving that each requested rate is 
justified and meets all requirements of the California Insurance Code. 

(Notice of Hearing, Mar. 25, 2013, 2:16-19.) Instead of applying the statute, the ALJ (and by 

adoption, the Commissioner) specifically decline to rule upon the legality of the “affinity 

groups.”  (See, e.g., Proposed Decision, Nov. 14, 2013, p. 24.)  This is an abrogation of their 

duties under Proposition 103.   

The primary argument the CDI and Allstate present for allowing the “affinity groups” 

(and now apparently adopted by the ALJ and the Commissioner) is that the CDI has “approved” 

such “groups” for other insurers.  Yet, none of these “approvals” came in a public hearing and, 

to CWD’s knowledge, none of these “approvals” were reviewed directly by the Commissioner.  

As such, this is the first time that the issue of “affinity groups” has been publicly addressed by an 

Administrative Law Judge or the Commissioner.  Instead of adjudicating the issue in dispute, the 

ALJ (and Commissioner by adoption of the Proposed Decision), simply dodge the issue. Allstate 

will now (if the rate filing is not rejected) implement its “affinity groups” on the basis of a 
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Proposed Decision signed by and ALJ and specifically adopted by the Commissioner.  Other 

companies will demand similar treatment.  

Moreover, the fact that the legality of “affinity group” could be addressed by rulemaking 

at some point in the future does not entitle the ALJ or the Commissioner to violate their statutory 

duties in this proceeding.  The Proposed Decision concludes that “[a] rulemaking proceeding 

would be a desirable way of resolving some of the doubts about the affinity programs, since, 

given the Department’s consistent practice of approving them, a decision in this area could have 

far-reaching, industry-wide consequences.”  (Proposed Decision, Nov. 14, 2013, p. 24.)  While a 

rulemaking proceeding might very well be a desirable way to address the issue of “affinity 

groups” on an industry-wide basis, that is no reason for the ALJ (and the Commissioner) to 

simply ignore the introduction of illegal and unfairly discriminatory rating factors in violation of 

Proposition 103.8 

 

                             

 
8 As support for his decision, the ALJ concludes 

The Department views Allstate’s affinity groups program and attendant rate 
differentials as lawful under the broad allowance for “group insurance” contained 
in section 1861.12 of the Insurance Code. Consumer Watchdog argued otherwise. 
The argument is, however, best left to another day to be presented under more 
public circumstances when doing so will not deter a signed settlement stipulation 
that avoids potentially enormous risk to policyholders.  

(Proposed Decision, Nov. 14, 2013, at p. 25, emphasis added.)  The ALJ’s assertion that a 
rulemaking is “more public” than the public adjudicatory hearing noticed by the Commissioner 
in this proceeding in is unfounded and illogical.  In this proceeding, all proceedings in front of 
the ALJ are open to the public, any interested party can intervene to participate, the parties are 
required to submit public argument and briefing on the issues, and there is testimony and cross-
examination of witnesses in public.  On the other hand in a rulemaking, there are no rules against 
ex parte communications and there is no requirement that any party make any of its arguments 
public.  Thus, if anything, this proceeding is “more public” than a rulemaking hearing.   

 The ALJ also incorrectly intimates that other carriers and consumer organizations cannot 
be heard in this proceeding.  (Proposed Decision, Nov. 14, 2013, pp. 24-25 [“The many carriers 
using such programs, and the consumer organizations opposing or seeking to modify them 
should have a full opportunity to be heard in formulating appropriate standards and clarifying 
regulations.”].)  In fact, under section 1861.10(a), “[a]ny person” can intervene in this 
proceeding, and both industry and consumer groups have intervened in such rate proceedings in 
the past. 
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 Under California law, the interpretation and application by government agencies of 

enabling statutes may be addressed in the first instance by an adjudicatory hearing.  To rest a 

refusal to act, in an adjudicatory proceeding explicitly established for the purpose of resolving 

rating issues, upon the existence of some other potential relief is unfounded and unsupportable.  

Requiring the issue to be adjudicated in this proceeding is no less “fair” to Allstate9 than it is to 

every other applicant who bears the burden of proving that its rate application complies with the 

Insurance Code and the Commissioner’s rate regulations.  (See Ins. Code § 1861.05(b); Notice of 

Hearing, Mar. 25, 2013, 2:18-19.)10
 

VII. CONCLUSION 

Based upon the foregoing, it is clear that the Proposed Decision in this matter contained 

legal and factual errors.  Most importantly, the Order Adopting the Proposed Decision purports 

to “approve” illegal “affinity groups,” which apply illegal rating factors, violate several 

regulations, and are unfairly discriminatory, all in violation of Proposition 103.  Moreover, the 

ALJ (and by adoption the Commissioner) justifies the inclusion of these illegal “affinity groups” 

based on an illegal underground regulation.    

For all the reasons stated above, the Commissioner should set aside his Order Adopting 

Proposed Decision, reject the Proposed Decision, and remand to the ALJ with instructions to 

                             

 
9 In fact, this type of adjudicatory hearing is the very essence of how our legal system works.  It 
is axiomatic that tribunals are without power to adjudicate merely theoretical questions of law.  
The theories of standing and justiciability mandate that a tribunal have before it parties operating 
at arms-length with a real dispute concerning the rights and obligations of those parties, and 
Allstate is the first company to have a filing containing “affinity groups” to be noticed for a 
hearing in front of an administrative law judge. 
10 Moreover, the ALJ’s contention that CWD can challenge this approval in another forum is 
illusory.  There are three ways that CWD can obtain relief: 1) through a rulemaking that 
determines the proper application of section 1861.12; 2) sue Allstate for its use of the “affinity 
groups”; and/or 3) seek a writ ordering the Commissioner to withdraw his approval of the 
“affinity groups.”  As CWD explained at the hearing on its objection to the Stipulation, there is 
no guarantee that a rulemaking will ever happen, much less properly apply the statute.  
Regarding a lawsuit against the company, a Court could apply the incorrectly decided MacKay v. 
Superior Court (2010) 188 Cal.App.4th 1427 decision, which the Commissioner himself sought 
to depublish, to dismiss such a case.  That leaves seeking a writ against the Commissioner, which 
CWD does not rule out, but which could be avoided by the Commissioner taking the proper 
action here.  
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